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President’s Message 


Of particular interest during the next months will be recommenda- 
tions for changes in the practice and procedure before Federal Admin- 
istrative Agencies. For many years, the Section of Administrative 
Law of the American Bar Association has been advocating legislation 
designed to bring about substantial changes in the organization and 
procedure of such agencies. More recently, the agencies have been fair 
game for any legal writer able to command the attention of an audience 
on this subject. Finally, primarily because of developing Congressional 
interest, the subject of change in administrative organization and pro- 
cedures has come to have considerable political importance. As a con- 
sequence, change has become inevitable. 

The Kennedy Administration’s plans for basic changes in the organi- 
zation of administrative agencies met with mixed success during the last 
Session of the Congress. The reorganization plans for the Federal 
Communications Commission and the Securities and Exchange Commis- 
sion were defeated in the form in which they were initially submitted. 
The reorganization plan for the National Labor Relations Board was 
defeated in the House. Plans for reorganization of the Civil Aeronautics 
Board, Federal Trade Commission, the Maritime Commission and the 
Home Loan Bank Board were approved. Substitute measures for reor- 
ganization of the F. C. C. and the S. E. C. were subsequently passed, 
after safeguards had been added. The Interstate Commerce Commission 
accomplished its own internal reorganization without the help of a 
Congressionally approved plan. 

By and large, the need for these internal changes in agency pro- 
cedures have arisen from tremendously enlarged case loads. As a con- 
sequence, an almost standard principle inherent in each such plan was an 
authorization for delegation of decisional authority, with certain safe- 
guards, to members of the staffs of the respective agencies, together with 
streamlining of the agency organizations. 

The period of major change in agency internal organization and 
procedures is drawing to an end. This does not mean, however, that this 
intensified period of change has run its course. We are now entering 
upon a phase in this program, which will involve the Interstate Com- 
merce Commission among other agencies, and which will be of great pro- 
fessional and personal interest to all members of the Association. That 
phase may be described aptly in a question: ‘‘ What changes are neces- 
sary or desirable in the external practice and procedure of administra- 
tive agencies?’’ The Special Advisory Committee on Interstate Com- 
merce Commission Practices and Procedures has been asked by the 
Commission to submit recommendations on this subject. 

A great deal of the delay in administrative proceedings occurs be- 
tween the time when a proceeding is initiated and the time when it is 
submitted to the Commission for decision. It is the time of pleadings, 
of attempted discovery, of pretrial proceedings, of hearings, of briefs, of 
recommended reports, of exceptions and of replies. It is also the period 
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of postponements, and, in the case of one’s opponent, of procrastination, 
of obfuscation and general cussedness. Postponements, however, are 
probably less important as a contributing factor to delays in administra- 
tive proceedings than are other contributory factors. These, it may be 
expected, will be explored by research and advisory committees who are 
investigating these problems with relation to several of the administra- 
tive agencies. For example, consider the following. Should voluntary 
participation in agency proceedings carry with it a responsibility to 
make disclosure of all relevant data in possession of the participating 
party? Should there be an effective system of pretrial discovery? Would 
it be of value in any class or classes of proceedings to have a compulsory 
form of pretrial order following a pretrial conference? Should the 
Hearing Examiners be given greater powers, and encouraged to exercise 
them, to exclude irrelevant evidence and duplicative evidence? Should 
Examiners, in the absence of public counsel, undertake to examine into 
areas ignored by the parties but which appear to involve the public 
interest? Should the parties after the completion of the pleadings, or 
possibly after completion of the hearing, be required to refine issues of 
fact and submit agreed statements of facts unrelated to the controverted 
issues to reduce report writing time? What new or different sanctions 
or powers should there be to discourage practitioners from wasting time 
in tests of comparative skills in trial tactics? 

The questions which will be explored are those which someone will 
think important enough to push forward. The Executive Committee of 
your Association will be happy to receive and forward your views. 
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The Consideration of Antitrust Policy in Determi- 
nation of Mergers and Consolidations of Railroads 
Under Section 5 of the Interstate Commerce Act * 


By Pum C. BrEverty t 


This is a new day for railroad consolidations and mergers. Ameri- 
ca’s great railroad systems, fostered by free enterprise, have emanated 
from mergers and consolidations on an extensive scale.! Historically, 
mergers and consolidations have been the end-to-end type, but today 
we have entered a new era of merging parallel and competing lines.” 
Prior to enactment of the Sherman Antitrust Act of 1890, Federal 
authority did not attempt to interfere with railroad mergers and con- 
solidations. The first Interstate Commerce Act, enacted in 1887, did not 
apply to railroad mergers and consolidations. The Supreme Court ruled 
in 1897 in the Trans-Missouri Freight Association case,* and again in 
1898 in the Joint Traffic Association case,* that railroads were subject to 
antitrust law restrictions, and in 1904 in the Northern Securities case 5 
the Supreme Court upheld specifically the application of the Sherman 
Act to railroads. 

The Clayton Act of 1914,° prohibiting, among other things, a cor- 
poration engaged in commerce from acquiring the stock of another with 
the effect of substantially lessening competition between them, was made 
applicable to railroads." 

Prior to 1920, railroad mergers were subjected to the Sherman and 
Clayton Acts, but with the enactment of the Transportation Act of 1920 





*One of three winners of Honorable Mention in the 1961 Clyde B. Aitchison 
Essay Contest. . These essays will be published according to alphabetical listing of 
the winners. 

+ Mr. Beverly, General Attorney, Atlantic Coast Line Railroad Company, 
oon me Florida, received B.S.F. degree, 1950, and LL.B. degree, 1953, from the 

niversity of Georgia. He is a member of the Georgia Bar, the Georgia Bar 
Association, American Bar Association and Association of 1. C. C. Practitioners. 

1 Typical is the author’s company, Atlantic Coast Line Railroad, which is a 
result of 131 mergers in its 134-year history. 

2In this new day of merging parallel and competing railroads where common 
points are involved the principal mergers have taken a stairstep progression. In 
Louisville & Nashville Railroad Company, et al. Merger, etc., 295 1. C. C. 457 (1957) 
there were 11 common points where applicants conducted individual carrier service 
and savings could be effected. In Norfolk & Western Railway Company Merger, 
etc., Virginian Railway Company, 307 |. C. C. 401 (1959), there were 23 common 
points where applicants conducted individual carrier service and savings could be 
realized. In Erie Railroad Company, Merger, etc., Delaware, Lackawanna & Western 
Railroad Company, 312 |. C. C. 185 (1960), there were 55 common points where 
applicants conducted individual carrier service and savings could be realized. In 
Seaboard Air Line Railroad Company—Merger—Atlantic Coast Line Railroad 
Company, F. D. 21215 (hearings not completed), applicants contend that savings 
can be realized at 71 common points. 

3 United States v. Trans-Missouri Freight Association, 166 U. S. 290 (1897). 

4 United States v. Joint Traffic Association, 171 U. S. 505 (1898). 

5 Northern Securities Co. v. United States, 193 U. S. 197 (1904). 

615 U. S.C. 18. 

7 Pennsylvania R. Co. v. Interstate Commerce Commission, 66 F. 2d 37 (1933), 
affirmed 291 U. S. 651 (1934). 
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the Interstate Commerce Commission was given exclusive and plenary 
jurisdiction over rail mergers and for mergers approved by the Commis- 
sion the carrier was immunized from the antitrust laws.® 
The Interstate Commerce Commission was required by the Trans- 
portation Act of 1920 to formulate a plan for consolidation of all rail- 
roads into a limited number of systems. <A tentative consolidation plan 
was promulgated by the Commission in 1921 on the basis of a detailed 
study by Professor William Z. Ripley of Harvard.® Finally in 1929, 
following a protracted period of hearings and controversy, the Commis- 
sion approved a plan for consolidation of the Nation’s railroads into 21 
systems. The plan was found to be unworkable and in 1940 Congress 
relieved the Interstate Commerce Commission of requiring railroad con- 
solidations to conform to a general plan as a condition of approval." 
This article deals with the important legal problem, solved or un- 
solved, relating to the Commission’s leeway under Section 5 of the 
Interstate Commerce Act to approve railroad mergers and consolidations 
without running afoul of the antitrust laws. Specifically, is there a point 
beyond which the Commission under Section 5 of the Act cannot proceed 
in approving rail consolidations and mergers because it would be re- 
on my to other legislation and contrary to our National Antitrust 
olicy ? 
Under the Interstate Commerce Act, as currently amended, it is 
. lawful, with the approval and authorization of the Commission, 
. for two or more carriers to consolidate or merge their properties 
. .. into one corporation for ownership, management and operation... .’’ 
If the Commission finds that the proposed transaction ‘‘. . . will be con- 
sistent with the public interest, ...’’ it shall enter an order approving the 
proposed transaction subject to prescribed terms and conditions.” 
Approval of a transaction by the Interstate Commerce Commission 
found to be consistent with the public interest exempts and immunizes 
the parties and they are ‘‘relieved from the operation of the antitrust 
laws and from all other restraints, limitations, and prohibitions of law 
. as may be necessary to enable them to carry into effect the trans- 
action so approved. ...’"5 The Supreme Court has held that the dele- 
gation of authority to the Commission using only the term ‘‘public 
interest’’ as a criterion is constitutional.* The authority conferred 
upon the Commission by the Interstate Commerce Act is ‘‘exclusive and 


849 U. S. C. 5(11) [originally .. 

9 Consolidation of Railroads, 63 C. 455 (1921). 

10 Consolidation of Railroads, 150 1. Se ral 522 (1929). 

11 Great Northern Pacific Railway Company Acquisition, 162 1. C. C. 37 (1930). 
Under the plan proposed in_ this case the Great Northern, the Northern Pacific and 
the a are placed in System No. 12, while the Burlington and its subsidiaries 
are placed in System No. 14. Because the acquisition and control did not conform 
with the a plan, the Commission, as a condition precedent to approval, found 
os — _ should be divorced from the control of the Great Northern and 

orthern Paci 


cc 





This is the only reported decision where divestiture of stock 


control was ordered as a condition to merger. 
12 49 U. S. < 5(2). 
1849 U. S.C. 5(11). 
14 New York ‘Central Securities Corp. v. United States, 287 U.S. 12 (1932). 
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plenary. 715 The effect of an order of the Interstate Commerce Com- 
mission under Section 5(2) of the Act is thus broad and sweeping, both 
as to federal and state laws.1® Supervision of consolidations of railroads 
falls clearly within the Commission’s plenary power. 

The relief from the antitrust laws contained in Paragraph (11) of 
Section 5 is an absolution to the carriers upon consummation of the 
merger. In a landmark decision, a combination of two carriers had been 
declared unlawful under the Sherman Act as a combination in re- 
straint of trade, and its dissolution was ordered by the Supreme Court.?” 
Thereafter, the Commission approved the control which had been con- 
demned as unlawful,’* and its order was upheld as effective to make 
dissolution of the combination, as provided for by the mandate from the 
Supreme Court, unnecessary.1® Similar action was taken by the Com- 
mission in at least one other case.?° 

There are many states which have antitrust laws forbidding con- 
solidation of parallel and competing lines of railroad, but Section 5(11) 
of the Act clearly supersedes such state laws. The Supreme Court as 
early as 1888 held that the power of the Federal Government to regulate 
interstate commerce and carriers engaged in interstate commerce is 
plenary.”4 Therefore, the jurisdiction of the Interstate Commerce Com- 
mission under Section 5 of the Act is exclusive and independent of all 
other state or federal authority, except as to the stockholder vote re- 
quired by state law. Approval of a voluntary railroad merger is de- 
pendent upon the considerations set out in Section 5, ie., that it be 
consistent with the public interest, the terms be just and reasonable, 
and the merger be approved by the number of shareholders required 
by the appropriate state statute. When these conditions are complied 
with, the Commission-approved transaction goes into effect without need 
of state approval. The Schwabacher case 2? held, in essence, that while 
state law governs the rights of railroad stockholders before and after 
voluntary merger proceedings, it is supplanted during such proceed- 
ings.?8 


15 49 U. S.C. 5(11). 

16 Louisville & Nashville R. Co. v. Coane? of Kentucky, 161 U. S. 677 
(1896); Seaboard Air . R. Co. v. Daniel, 333 U. S. 118 (1948); Schwabacher v. 
United States, 334 U. S. 182 (1948). 

17 United States v. Southern Pacific Co., 259 U. S. Ray (1922). 

18 Control of Central Pacific by Southern, Pacific, 76 1. C. a 508 (1923). 

19 United States v. Southern Pacific C SO Fed. G3 ( 1923). 

20 In Control of Delaware, S.& S. R. R. ‘il Lehigh Valley, 86 1. C. C. 567 (1924), 
the Commission approved a combination held A violate the Sherman Act in United 
States v. Lehigh Valley R. R., 254 U. S. 255 (1920). 

21 California v. Central Pac. R. R., 127 U.S. 1, 39 (1888); see also Dayton-Goose 
Creek Ry. v. United States, 263 U. S. 479 (1924 ). 

22 Schwabacher v. United States, 334 U. S. 182 (1948). 

23 One of the latest Court decisions to announce the “exclusive and Bai 
doctrine hy City of Nashville, Tenn. United States, 155 F. Supp. 98 (195 
affirmed 3 US 6. There the Court held that by Section 5(2) of the A. 
ond her the Commission is empowered to authorize mergers of two or more 
railroads without regard to provisions of law of any state except the state law, 
if any, may govern the size of the stockholder vote required for approval of a merger. 
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The question of the Commission’s powers or limitations under Sec- 
tion 5(2) of the Act to approve voluntary rail mergers or consolidations 
has been related to the Sherman and Clayton Acts a number of times. 
In New York Central Securities case,?* a leading decision, the Supreme 
Court upheld the Commission’s power to approve mergers of parallel 
and competing lines against the claim that such approval was in viola- 
tion of the antitrust laws. The Supreme Court said that ‘‘The Con- 
gress, which had power to impose prohibitions in the regulation of inter- 
state commerce . . . had equal power to foster that commerce by remov- 
ing prohibitions and by permitting acquisition of control where that was 
found to be an aid in the accomplishment of the purposes in view in the 
enactment of Transportation Act, 1920.’’ The Court went on to say that 
‘*Exercising this paramount power, the Congress expressly provided in 
subdivision (8) [now (11)] of § 5, which has direct reference to sub- 
division (2), that ‘the carriers affected by any order made...’ ’’ there- 
under are ‘‘ ‘relieved from the operation of the ‘‘antitrust laws’’’ and 
‘of all other restraints or prohibitions by law, State or Federal, in so far 
as may be necessary to enable them to do anything authorized or re- 
quired by any order made under and pursuant to the foregoing pro- 
visions of this section.’ ’’?5 In 1944 the United States Supreme Court 
made it quite clear that the Interstate Commerce Commission is vested 
with authority to relieve proposed acquisitions of one railroad by an- 
other from the operation of the antitrust laws.26 This absolution is 
consistent with the conditions set out by Congress in the statement of 
the National Transportation Policy of 1940, 49 U. S. C. preceding Sec- 
tion 1, but in executing these policies the Commission may be confronted 
with overlapping laws enacted at different times and with different 


24 New York Central Securities Corp. v. United States, 287 U. S. 12 (1932). 

25 1d., pages 25, 26. ; 

26 McLean Trucking Co. v. United States, 321 U. S. 67 (1944), at pages 84-85, 
the Court said: 


. . . there can be little doubt that the Commission is not to measure proposals for 
all-rail or all-motor consolidations [acquisitions] by the standards of the anti-trust 
laws. Congress authorized such consolidations because it recognized that in some 
circumstances they were appropriate for effectuation of the national transportation 
policy. It was informed that this policy would be furthered by ‘encouraging the 
organization of stronger units’ in the motor carrier industry. And in authorizing 
those consolidations it did not import the general policies of the anti-trust laws as 
a measure of their permissibility.” 


And on page 87: 


“In short, the Commission must estimate the scope and appraise the effects of the 
curtailment of competition which will result from the proposed consolidation and 
consider them along with the advantages of improved service, safer operation, lower 
costs, etc., to determine whether the consolidation will assist in effectuating the 
over-all transportation policy. Resolving these considerations is a complex task 
which requires extensive facilities, expert judgment and considerable knowledge of 
the transportation industry. Congress left that task to the Commission ‘to the end 
that the wisdom and experience of that Commission may be used not only in connec- 
tion with this form of eee. but in its coordination of all other forms,’ 
79 Cong. Rec. 12,207. “The wisdom and experience of that commission,’ not of the 
courts, must determine whether the proposed consolidation is ‘consistent with the 
public interest.’” [Citing cases.] 
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problems in view. When this is true the Commission cannot, without 
more, ‘‘ignore’’ the antitrust laws.27 The Commission’s primary task 
is to enforce the Interstate Commerce Act as it deals specifically with 
problems of transportation. The precise adjustments which the Com- 
mission must make when considering possible overlapping legislation will 
vary from instance to instance depending upon the extent to which Con- 
gress indicates a desire to have these policies implemented in the en- 
forcement of legislation with which the Commission is primarily and 
directly concerned.*® In other words, the Commission has no power to 
enforce the Sherman Act as such, but in implementing the Interstate 
Commerce Act it cannot ignore the National Antitrust Policy as ex- 
pressed in this and other statutes. 

The National Transportation Policy requires the Commission to ‘‘ 
promote ... economical . . . service and foster sound economic conditions 
in transportation and among the several carriers; to encourage the 
establishment and maintenance of reasonable charges for transportation 
service, without unjust discriminations, [or] undue preferences or ad- 
vantages. .. .’’ Hence, carriers participating in properly authorized 
mergers and consolidations may obtain immunity from prosecution 
under the antitrust laws and the Commission is in no sense relieved 
of its administrative duty to consider the effect of the merger on com- 
petitors or on the general competitive situation in the industry in the 
light of the National Transportation Policy.”® 

Finally, in 1959 the United States Supreme Court, in an opinion 
written by Mr. Justice Whittaker, said with respect to railroad acqui- 
sitions, that ‘‘the Commission is not so bound by the antitrust laws that 
it must permit them to overbear what it finds to be in ‘the public 
interest.’ ’’8° In the Minneapolis case, the appellants pled before the 
Court the direct contention that the proposed acquisition would be a 
combination in restraint of commerce in violation of Section 1 of the 
Sherman Act and would lessen competition or tend to create a monopoly 
in violation of Section 7 of the Clayton Act, and that the Commission’s 
approval of the applications was an abuse of power.*! 


27 Id., page 80. 

28 Nattonal Broadcasting Co. v. United States, 319 U. S. 190 (1943); New York 
Cent. Securities Corp. v. United States, 287 U. S. 12 (1932). 

29 McLean Trucking Co. v. United States, supra. 

80 Minneapolis & St. L. R. Co. v. United ‘States, 361 U. S. 173 (1959). 

811d., pages 185-186, the Court said: 


“On their face these contentions would seem to run in the teeth of the language 
and purpose of § 5(11) of the Interstate Commerce Act.” 

** * 
“Section 5(11) is both a more recent and a more specific ex yet of Congressional 
policy than § | of the Sherman Act and § 7 of the Clayton Act, and in terms relieves 
the acquiring carrier, upon approval by, the Commission of the acquisition, ‘from 
the operation of the antitrust laws... . 


“Although § 5(11) does not authorize the Commission to ‘ignore’ the antitrust laws, 
McLean Trucking Co. v. United States, 321 U. S. 67, 80; 80 L. ed. 544, 553, 64 S. Ct. 
370, there can be ‘little doubt that the commission is not to measure proposals for 
[acquisitions] by the standards of the antitrust laws.’ 321 U. S. at 85, 86. The 
problem is one of accommodation of § 5(2) and the antitrust legislation. The 
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The Supreme Court, putting its finger on the ‘‘public interest’’ 
aspect of the case as related to the National Transportation Policy, and 
the language of Section 5(11) of the Interstate Commerce Act as it re- 
lated to the Sherman and Clayton Acts, has given the Interstate Com- 
merce Commission authority to approve railroad mergers when the Com- 
mission finds that it will be consistent with the public interest and that 
the objective of the National Transportation Policy as declared by Con- 
gress will be served.*? 

In approving rail consolidations and mergers, if the Sherman and 
Clayton Acts prevented the Commission’s freedom of action and ex- 
pertise, paragraph (11) of Section 5 of the Interstate Commerce Act 
would for all practical purposes become meaningless.5* This was recog- 
nized by the three-judge District Court in upholding the Commission in 
the Minneapolis case. There the District Court said that ‘‘Since Con- 
gress has empowered the Commission, and not the courts, to determine 
whether the acquisition of control of one carrier by another or by others 
is consistent with the public interest, the determination of the Commis- 


Commission remains obligated to ‘estimate the scope and appraise the effects of the 
curtailment of competition which will result from the proposed [acquisition] and 
consider them along with the advantages of improved service [and other matters 
in the public interest] to determine whether ° Lacquisition] will assist in effec- 
tuating the overall transportation policy.’ 321 U. S., at 87.” 

82 I[d., page 187 


“Even though such acquisitions might otherwise violate the antitrust laws, Congress 
has authorized the Commission to approve them, if it finds they are in the public 
interest, ‘because it recognized that in some circumstances they were appropriate 
for effectuation of the national transportation policy. It was informed that this 
policy would be furthered by “encouraging the organization of stronger units” in 
the . . . industry. And in authorizing those [acquisitions] it did not import the 
general policies of the anti-trust laws as a measure of their permissibility. It in 
terms — aricipants in appro - [acquisitions] from the requirements of 
those laws. i. mwa ee It must be presumed that, in enacting this 
legislation, aia took account hy ‘the fact that railroads are subject to strict 
regulation and supervision. ‘Against this background, no other inference is possible 
but that, as a factor in determining the propriety of [railroad acquisitions] the 
preservation of competition among carriers, although still a value, is significant 
chiefly 2 as it aids in the attainment of the objectives of the national transportation 
ic 
- 38 Id., pages 187-188: 


“As respects railroad acquisitions, the Commission is not so bound by the antitrust 
laws that it must permit them to overbear what it finds to be in ‘the public ay nel 
A contrary view would, in effect, permit the Commission to authorize only those 
acquisitions which would not offend those laws. ‘As has been said, this oo, render 
meaningless the exception relieving the participants in a properly approved 
7 uisition] of the re uirements of those laws... .’ 321 U.S., at 86. Resolution 

e conflicting considerations ‘is a complex task which requires extensive facilities, 
pb judgment and considerable knowledge of the transportation industry. 
Congress left that task to the commission “to the end that the wisdom and experience 
of that commission may be used not only in connection with this form of trans- 
portation, but in its coordination of all. other forms.” 79 Cong. Rec. 12,207. “The 
wisdom and experience of that commission,” not of the courts, must determine 
whether the proposed [acquisition] is “consistent with the public interest.”’” 
[Citing cases.] 
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ee may not be set aside unless it can be said there is no rational basis 
or it. 

In the McLean case, Justices Black, Douglas and Murphy dissented. 
In a dissenting opinion by Justice Douglas, concurred in by Justice 
Black, it appears that they would be disposed against a merger which 
curtailed competition, whereas the majority of the court would not be so 
inclined.*5 The Minneapolis case unquestionably reaffirmed in principle 
the majority view in the McLean case, but the argument could be ad- 
vanced that the Minneapolis case is really not a precedent for a merger 
and consolidation of two large, financially sound, and competing carriers 
which threatened severe and substantial competitive consequence.** How- 
ever, in view of the recommendation by the Surface Transportation Sub- 
committee of the Interstate and Foreign Commerce Committee of the 
Senate which investigated the problems of the railroad industry in 1958, 
and their recommendation the railroads progress mergers and consolida- 
tions as a means of self-help,®” it is not likely that even the ‘‘spirit’’ of 


34 Minneapolis & St. Louis Ry. Co. v. United States, 165 F. Supp. 893, 897 
(O. C. D. Minn., 1958). . ; 

85 McLean Trucking Co. v. United States, supra, at pase 93, Justice Douglas’ 
dissenting opinion, in which Justice Black concurred, said in part: 


“. . . These considerations indicate to me that while the power of Congress to 
authorize the Commission to lift the ban of the anti-trust laws in favor of common 
carriers is clear (New York Cent. Securities Corp. v. United States, 287 U. S. 
12, 25, 26, 77 L. ed. 138, 146, 147, 53 S. Ct. 45), administrative authority to replace 
the competitive system with a cartel should be strictly construed. I would read § 5 
of the Transportation Act so as to make for the greatest possible accommodation 
between the principles of competition and the national transportation policy. The 
occasions for the exercise of the administrative authority to grant exemptions from 
the anti-trust laws should be closely confined to those where the transportation 
need is clear.” 

86“Trends in Application of the Antitrust Laws to Regulated Industries,” 
delivered by Hugh B. Cox at August 1960 meeting of A. B. A. Section of Public 
Utility Law oan published in the November 10, 1960, issue of Public Utilities 
Fortnightly. The article by Mr. Cox, discussing the Minneapolis case, states in part: 


“It should be observed that the facts in the TP&W transaction did not make a 
strong case for judicial interference with the commission’s action even on the basis 
of the attitude of the McLean dissent. The Pennsylvania and the Santa Fe were 
not in competition with one another (295 I. C. C. at page 535). TP&W is a ‘bridge 
carrier whose main connections are with the Santa Fe and the Pennsylvania. 
Although there was some competition between those two lines and TP&W, the 
commission’s findings indicate that this competition was not substantial or significant 
(295 I. C. C. at page 536). The commission’s findings also indicate that the adverse 
effects of the transaction on other omens carriers would not be substantial 
and that in any event those effects would be guarded against by the terms and 
conditions attached to the commission’s approval (295 I. C. C. at pages 536-542). 
It should also be noted that the TP&W case did not involve a merger in a strict 
sense but merely the acquisition of control on terms and conditions which preserved 
the TP&W as a separate entity and to some degree preserved its independent 
operating practices.” 

87 Report of the Subcommittee on Surface Transportation of the Committee 
on Interstate and Foreign Commerce, April 30, 1958, at page 5, reads in part: 


“The railroad industry has not, in the subcommittee’s opinion, been sufficiently 
interested in self-help in such matters as consolidations and mergers of railroads; 
joint use of facilities in order to eliminate waste, such as multiple terminals and 
yards that require expensive interchange operations; reduction of duplications in 
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the McLean dissent could ever come to life. It is true that in the 
Minneapolis case competition between the carriers involved was, for all 
practical effect, nonexistent, and based on this an argument could be 
advanced that the Court’s opinion in that case and in the McLean case, 
too, gives sufficient latitude to allow the court to reach a contrary hold- 
ing in a case where keen competition exists between two carriers without 
specifically overruling either the Minneapolis or McLean cases. But to 
do so the lessening of competition would have to be found by the court 
to be more important than all other aspects of the public interest 
combined. 

The Interstate Commerce Commission in approving mergers since 
1958 has not recognized the spirit of the McLean dissent even though 
the merging carriers were quite competitive. The principal mergers 
recently have been The Virginian Railway Company into the Norfolk 
and Western Railway Company, and The Delaware, Lackawanna and 
Western Railroad Company and Erie Railroad Company.** In the 
Norfolk and Western-Virginian merger the two roads were not only 
strong and solvent, but were clearly competitive at 23 common points. 
The Commission, in 1926, denied the Norfolk and Western’s application 
to acquire control of The Virginian Railway by lease to run 999 years,®® 
but some 34 years later, conditions had changed and the Commission 
approved a merger of these two properties. The Commission minimized 
the lessening of competition which would result from the new merger, 
although in 1926 it had considered it inconsistent with the public inter- 
est to have such a lessening of competition as would have resulted from 
a lease of The Virginian by Norfolk and Western. The Commission’s 
recent report does not refer specifically to the antitrust laws or cite the 
McLean opinion.*® Lack of opposition and widespread support for the 
Norfolk and Western-Virginian merger unquestionably had their proper 
bearing on the case with respect to National Antitrust Policy. 

The Erie-Lackawanna merger involved two carriers that were di- 
rectly competitive at 55 common points. The Commission recognized 
that this merger would eliminate rail competition but the antitrust 
standards outlined in the McLean case were applied and the Commission 
found that there were no substantial circumstances which would warrant 
denying the unified company the full protection embraced in Section 
5(11) of the Act.*t The Commission’s order approving the Erie-Lacka- 





freight and passenger services by pooling and joint operations; abandonment or 
consolidation of nonpaying branch and secondary lines; abolishing of unnecessarily 
circuitous routes for freight movements; improved handling of less-than-carload 
traffic; coordination of transportation services and facilities by establishment of 
through routes and joint rates with other forms of transportation; and modernization 
of the freight rate structure, including revision of below-cost freight rates to levels 
that cover cost and yield some margin of profit as well as adjustment of rates 
excessively above cost to attract traffic and yield more revenue.” 

38 See footnote 2, supra. 

89 Control of Virginian Railway, 117 |. C. C. 67 (1926). 

40 This report (307 I. C. C. 401) was handed down about two months before 
the Minneapolis & St. Louis Ry. Company opinion, supra. 

41See Sheets 48, 68-69 of Examiner's Report which was adopted by the Com- 
mission as its own findings of fact and conclusions. 








crocrewvw § SS Wow 


SS Bw eS SS oe 


aS a a ee” 





NOVEMBER, 1961 177 








wanna merger was not subject to a regular judicial review by a three- 
judge court, although an action was brought by two labor groups in an 
effort to establish that Section 5(2)(f) of the Interstate Commerce Act 
requires a job freeze. 

In determining if a proposed merger is consistent with the public 
interest and in keeping with the National Transportation Policy, lessen- 
ing of competition is an element with which the Commission must deal. 
In the Erie-Lackawanna proceeding the Commission found that although 
the merger would eliminate competition between the two railroads the 
merger was nevertheless in the public interest. The Commission was 
unquestionably more concerned about the weak financial condition of 
the Erie and the Lackawanna than it was about lessening of competi- 
tion. 

In recent years the principal weapon used by the Department of 
Justice to enjoin corporate mergers has been Section 7 of the Clayton 
Act. Prior to 1950, Section 7 of the Clayton Act did not apply to an 
acquisition of assets as distinguished from an acquisition of stock, but 
the amendment of December 29, 1950, made the Section applicable to an 
acquisition of assets if the acquiring corporation was ‘‘. . . subject to the 
jurisdiction of the Federal Trade Commission .. .’’ and the transaction 
met the other tests specified in Section 7. 

Prior to the 1950 amendment it was held that a corporate merger 
was not a stock acquisition to which Section 7 of the Clayton Act ap- 
plied.** Clearly, the 1950 amendment to Section 7 did not extend that 


42 At Sheets 68 and 69 of the Examiner’s report (which was adopted by the 
eeepc: it is said: 


Elimination of direct competition by Erie and Lackawanna for the considerable 
ered. of traffic involved presents the heart of the hoped-for annual savings in- 
herent in the proposal to merge. That aspect would permit the discontinuance of 
operation of Eelenivs facilities not required to provide adequate transportation 
service to the public, and would result in the creation of a unified company in 
position to enjoy a measure of prosperity not attainable separately by either appli- 
cant. In the Louisville merger case, supra, the competition between the railroads 
seeking to merge was weak and insubstantial because the prior relationship through 
corporate affiliation between the affected carriers for more than 75 years had refined 
the competitive aspects to the point where any change resulting from the merger 
would be minor. Likewise, in the Norfolk merger case, the competition between 
a applicants pertained to minor tonnages, secondary to the principal traffic handled 

by each. However, in each case the applicants were strong or relatively prosperous 

and the lessening competition would be unimportant for the reason that strong 
competition for the available traffic would continue to be afforded by other forms 
of transportation within the territories in question. In the situation herein, the 
traffic affected by competition between the applicants is substantial; the railroads 
involved are weak carriers financially; and the existing competition by other rail- 
roads and other forms of transportation would continue as strong, or stronger, than 
at present. Considering all the circumstances, the one in the competitive situation 
between Erie and Lackawanna would reflect to the benefit of the general public, 
and its elimination would have no adverse effect upon adequate transportation 
service.” 

43 United States v. Bethlehem 4 by ration, 168 F. Supp. 576 (D. C. S 
von United States v. Brown S ompany, 179 F. Supp. 721 (D. C. E. D: 

oO. ’ 
44 Arrow-Hart & Hegeman Electric Co. v. Federal Trade Commission, 291 U. S. 
587 (1934); United States v. Celanese Corporation of America, 91 F. Supp. 14 
(D. C. S. D. N. Y. 1950). 
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Section to apply to corporate mergers of railroads which are subject 
to the jurisdiction of the Interstate Commerce Commission, and not the 
jurisdiction of the Federal Trade Commission. 

Since Congress enacted Sections 5(2) and 5(11) [originally (8) ] 
of the Interstate Commerce Act in 1920, approval or disapproval of rail- 
road mergers have been transactions for the Interstate Commerce Com- 
mission, despite the provisions of the Sherman Act. The Commission 
always, in effect, gives consideration to the National Antitrust Policy 
when it considers the public interest aspect of a merger proposal. The 
‘public interest,’’ often referred to as a term of art, as used in the 
Interstate Commerce Act is not a mere general reference to public wel- 
fare, but, as shown by the context and purpose of the Interstate Com- 
merce Act, ‘‘is not a concept without ascertainable criteria but has direct 
relation to adequacy of transportation service, to its essential conditions 
of economy and efficiency, and to appropriate provision and best use of 
transportation facilities.45 A primary aim of the Transportation Act of 
1920 was to ‘‘secure the avoidance of waste .. . as well as the mainten- 
ance of service,’’ which is a direct concern of the public.*® 

The curtailment of competition is a factor for the Commission to 
weigh in considering a merger or consolidation proposal. This is borne 
out by the Commission’s reports time and time again, but now that we 
have entered a new era of transportation where competition is no longer 
exclusively between railroads but between modes of transport the com- 
petitive aspect must be weighed, not with respect to railroads alone but 
with relation to all forms of transportation. In the recent mergers ap- 
proved by the Commission the changing competitive conditions have been 
recognized and discussed and due weight given this factor in making 
its final decision. 

The McLean and Minneapolis cases set forth, in clear and under- 
standable terms, the principles which the Commission applies in con- 
sidering merger proposals. Those cases consider competition, National 
Antitrust Policy, monopoly and all other factors that otherwise would 
offend the antitrust laws if the Interstate Commerce Commission and the 
Interstate Commerce Act were nonexistent. 

In conclusion, it can be said with reasonable certainty that when the 
Interstate Commerce Commission considers a merger case under Section 
5 of the Interstate Commerce Act, it gives weight to the same factors 
that would make mergers unlawful under Section 1 or Section 2 of the 
Sherman Act. In addition to its consideration of effect on competition, 
the Commission, in determining the public interest, considers factors 
above and beyond those normally applied in an antitrust proceeding. 
The Commission is also concerned with sound transportation and pro- 
moting the objectives of the National Transportation Policy, and once 
all these factors are considered by the Commission and its findings and 
conclusions are adequately supported by the evidence of record, then 
the Commission is free to make its decision without restraint from the 
antitrust statutes. 


45 New York Cent. Securities Corp. v. United States, 287 U. S. 12, 25 (1932). 
46 Texas v. United States, 292 U. S. 522, 531 (1934). 

















What the Association Means To The Commission * 


By THe Honorasie Rupert L. MurPHy 
Vice Chairman, The Interstate Commerce Commission 


At the time Mr. Grimm invited me to participate in your program, 
he mentioned the efforts, under the leadership of District Vice President 
Donadio, to reactivate the Baltimore Chapter. He suggested that a short 
discussion on the subject of ‘‘ What the Association Means to the Com- 
mission’’ might prove helpful. Having been a practitioner and an active 
member of a regional chapter of the Association for many years, I can 
appreciate and understand the many problems involved in the reactiva- 
tion and maintenance of a regional chapter. In these busy days, it is 
often difficult to find the time to attend chapter meetings or to complete 
some of the tasks you are called upon to perform as part of your chap- 
ter’s activities. Be that as it may, as a former practitioner and as a 
member of the Commission, I consider such time well spent, both from 
the standpoint of the individual and of the chapter itself. 

Your Association is a national group of high repute and prestige. 
Since its organization some 32 years ago, it has grown to a membership 
of over 4,000. It is recognized as the outstanding organization of its 
type in this country. Embracing as it does both attorneys and skilled 
industry specialists, it represents all segments of the surface tranporta- 
tion system of this nation. Reactivation of your chapter provides you, 
both individually and as a group, with ready access to the conduit for 
bringing your views to the Commission provided by the national Asso- 
ciation. 

The areas in which your Association can be, and has been, of as- 
sistance to the Commission in carrying out its mission are many and 
varied. In fact, it is not necessary to look beyond our meeting today 
to find a typical example. Here the Association has served as the 
medium which has brought together Commission representatives and 
members of the Association and provided each group with the oppor- 
tunity to discuss problems of mutual interest and to gain a better under- 
standing of the other. Additionally, we have been provided with a 
guided tour of harbor and terminal facilities of the busy and important 
Port of Baltimore, a vital link in the joint movement of traffic by land 
and water carrier. 

Generally speaking, the role of your Association in connection with 
the Commission is comparable to the relationship of a bar association 
to the Courts. The Commission works closely with your national organi- 
zation in a number of ways. Your group, as a whole, represents a sound- 
ing board for many things; and your counsel and assistance, always 
freely given, have been unbiased and in the public interest. Over the 
years, this relationship has proved fruitful and beneficial in numerous 
respects, and especially in connection with the promulgation of rules of 
practice and procedure. 


* Remarks before the Baltimore Chapter of the Association of Interstate Com- 
merce Commission Practitioners, Baltimore, Maryland, September 22, 1. 


— 17>. 
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At this point you may be saying to yourselves that this is all fine, 
but just what part do we play in the picture?—or better yet, what can 
our chapter or each of us individually do that will be meaningful to the 
Commission and the public? Well, briefly stated, you can do many things. 

First, you can advocate strict conformity to the Commission’s Code 
of Ethics for practitioners and not merely that it be given ‘‘lip service.’’ 
Departures from the Code are likely to carry implied reflections on the 
Commission’s integrity, and, in other instances, result in the undesir- 
able institution of disbarment proceedings by the Commission. Ethical 
conduct is admired by everyone, including clients and opponents alike. 
Unethical conduct, like murder, sooner or later ‘‘will out,’’ with none 
but ill effects to all concerned. Assistance of your chapter in this matter 
of ethics means to the Commission that you can be relied upon to abide 
by the Code and discourage violations thereof. The Commission always 
has and will continue to look for your cooperation in this field. 

I might also point out that your Association is of great assistance 
to the Commission in determining whether applicants for admission to 
practice are qualified both from the standpoint of moral character and 
ability. Since our facilities for inquiry into the background of appli- 
cants are limited, I can assure you that the Commission welcomes the 
information you, as individuals active and knowledgeable in the trans- 
portation field, provide through your Association regarding these appli- 
eants. Also, as a first step in enlisting even fuller cooperation in this 
area, as Commissioner responsible for practitioner matters, I recently 
have requested your national Association to submit suggested questions 
for use in our biannual examinations for nonlawyer applicants for ad- 
mission to practice. 

Second, organizing yourselves into a chapter means to the Commis- 
sion, also, that it may expect from you, as members, compliance not only 
with the letter, but also with the spirit, of the Commission’s General 
Rules of Practice. These rules are designed to provide all with an 
opportunity to process their cases easily and expeditiously and to give 
every man his ‘‘day in court.’’ Unfortunately, however, the Rules are 
not always so used. Rather, in some instances, advantage is taken of 
their liberality ; and they are used as a basis for delaying tactics, for the 
filing of unwarranted motions and petitions, and for the raising of other 
procedural complications. Here again, the Commission looks to your 
Association for aid in eliminating such delaying tactics and in disposing 
of its caseload in the most expeditious manner possible. 

Third, the Commission believes that you have the responsibility and 
duty to make certain that your clients, at the time of filing, have a firm 
intention of prosecuting their applications, protests, and complaints. 
Recently we have adopted a number of new procedures designed to 
eliminate the regulatory lag. In view of the continued increase in the 
number of new proceedings instituted, the Commission still is burdened 
with a tremendous caseload. The point has been reached where every 
day of our hearing officers’ time must be utilized fully if we are to 
continue to hear and process our caseload expeditiously. 

Once a proceeding is assigned for hearing, a request for a post- 
ponement should be avoided except in the case of an emergency. Most 
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postponements are sought because of other commitments of counsel, or 
the parties; lack of time to prepare, including recent changes in counsel; 
inability to obtain the attendance of witnesses; proposed settlements; 
and conflicts of counsel and parties with other assigned hearings in 
which they are interested. While many such requests may have merit 
from the standpoint of those making them, most concern the individual 
interests of those involved and do not meet the emergency test. 

Although the Commission can cope effectively with the postpone- 
ment problem, it has little control over the withdrawal of cases after 
they have been scheduled for hearing. Such action, in most instances, 
results in the loss of Commission hearing time and travel money, of the 
hearing officer’s services, and of the clerical and other work required to 
process the cases and assign them for hearing. In addition, the other 
parties are put to the expense and inconvenience of preparing for the 
hearings, and this is particularly true when the withdrawals are made 
on short notice. And, where, for example, an examiner’s 3-week itin- 
erary embracing 20 cases is decimated by withdrawals to the point that 
only 7 or 8 cases are heard by the use of 6 or 7 days of hearing time, 
the total result is obvious and distressing. This situation has assumed 
serious proportions, particularly with respect to applications for motor 
carrier operating authority. Plainly, it cannot be allowed to continue; 
and, unless the carriers, counsel, and other interested parties take steps 
to eliminate this distressing situation, the Commission may be forced 
to adopt drastic measures for that purpose. 

Fourth, the Commission considers that you have joined together to 
exchange ideas and share experience to the end that each of you will 
gain broader knowledge and perfect your skills as an advocate. The 
Practitioners’ Journal makes a significant contribution to achieving this 
purpose ; however, I believe its proper role is to supplement rather than 
substitute for the forum provided by chapter meetings for direct com- 
munication of views and airing of common problems. It is believed, 
too, that these activities of your Association will be reflected in the 
presentation of well prepared cases, without excessive and unnecessary 
cross-examination or the filing of successive or dilatory pleadings. 

Fifth, and one of the most important services your group can 
render is that of simplifying the Commission’s task of defining the es- 
sential issues and of reaching appropriate findings in important and 
complicated cases. Often novel and new issues are presented for de- 
cision, and the advancement by practitioners in their pleadings of 
logical, well-grounded, and reasonable solutions are not only welcome, 
but are sincerely solicited. The Commission has great confidence in its 
Bar of practitioners; and, like the Courts, looks upon you as officers of 
the agency. The Commission’s problems often are your problems, and 
vice versa. The assistance of an able, cooperative, and experienced Bar 
contributes greatly to the effective and efficient discharge of its functions 
by this Commission. We will continue to expect your aid in the areas I 
have outlined and to rely upon your representations. 

There is no question that your Association and the Commission 
share a common objective—to attain the utmost in effective and efficient 
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administration of the Interstate Commerce Act and related statutes. I 
can assure you that this purpose will be accomplished and that it will 
be reflected in the strength of the Nation’s transportation industry and 
the caliber of its service to the public. We are pleased to have your 
recently reactivated chapter join with us in this endeavor and know 
that its continued existence will result in benefits not only to the Com- 
mission but to you individually and your Association as a whole. It 
may be that some of you question whether the efforts to reestablish 
your chapter are worthwhile or fear that, in view of its past difficulties, 
its chances of survival in the future are limited. If that should be the 
case, you may find some encouragement in this short prayer of the late 
Reverend Peter Marshall. 


Help us to see that it is better to fail in a cause that 
will ultimately succeed than to succeed in a cause that 
will ultimately fail. 

















Regulation in Transition: Problems Relating to 
Practice, Procedure and the Decisional Process 


A Panel Discussion 


The Association of Interstate Commerce Commission Practitioners 
in its 32nd Annual Meeting at Denver, Colorado, presented during its 
third business session, Friday morning, May 26, 1961, a panel discussion 
entitled ‘‘Regulation in Transition: Problems Relating to Practice, Pro- 
cedure and the Decisional Process.’’ 

Group Leader for the discussion was Honorable Abe McGregor Goff, 
Member, Interstate Commerce Commission. Panelists were Lee Reeder, 
Reeder, Griffin & Dysart, Kansas City, Missouri; Fred H. Tolan, At- 
torney, Seattle, Washington; Harvey Huston, Attorney, The Atchison, 
Topeka and Santa Fe Railway Company, Chicago, Illinois; and James R. 
Mann, Traffic Representative, The Quaker Oats Company, Chicago, 
Illinois. 

Commissioner Abe McGregor Goff: It is a pleasure for me to be 
here with you. We know the high caliber of the panel that we heard 
yesterday. I have had little opportunity to talk to the panelists here 
today, but I do know that they have well prepared papers, and that we 
hope to at least measure up fairly well with the panel yesterday, which 
was, I thought, an extraordinarily good one. 

I have seen, in the short time I have been on the Commission, a 
kind of stormy time, because shortly after I came on the Commission, 
the regulatory agencies were under investigation, and we had quite a 
rocky time with the Congress. Each year, came these charges of im- 
propriety on the part of regulatory agency members, of inefficiency, of 
attacks on these agencies for delay. We were kept pretty busy answer- 
ing the Congress, let alone trying to take care of the workload. Last 
year it culminated in the final hearings in the Congress, and by that 
time the regulatory agencies occupied a very low status in public opin- 
ion. It was interesting to me to note that no distinction was made be- 
tween Commissions, when an editorial came out talking about the in- 
competency of Commissioners and Commissions. They always included 
the I. C. C. in it, because that was an easy one to remember. I don’t 
believe that there was any voice raised in defense of the regulatory 
agencies in the public press. 

Now, in holding these public jobs, one needs to acquire a thick hide. 
Sometimes I pause and wonder whether it is scar tissue or calluses, but 
anyway, you do get a rather thick hide, or you get out. 

We thought we were pretty well over the hump last year, at the end 
of the session. We heard a lot about ex parte contacts, about which we 
haven’t been bothered at all in the Interstate Commerce Commission, 
due primarily, I think, to the high caliber of those who appear before 
us and a long tradition with the Commission. That is something which 
we fortunately inherited. We heard a lot about delays and incompe- . 
tency. And we heard quite a bit about the interference of the Executive 
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with these individual so-called independent regulatory agencies. Then 
I remember that one of the political parties had a plank on this, with 
which I was in complete accord. It stated that the party condemned 
the use of pressure by the Executive on the powers and functions of any 
of the independent agencies and pledged the restoration of the inde- 
pendence of such agencies and the protection of their integrity of action. 

Well, now, I was wholeheartedly in agreement with that, and I 
could have stood for that just fine. So I was startled when the Presi- 
dent’s April 13th message went up to the Congress. I was not only 
startled, but, as Li’] Abner says, ‘‘It was confusin’ but not amusin.’ ”’ 
I thought, ‘‘Here we go on the roller coaster again, and we are going 
to take another swoop.”’ 

The Interstate Commerce Commission, right from the start of these 
attacks on the Commissions, somehow conceived the idea of appointing 
an Advisory Committee. It was appointed without any public announce- 
ment. It went to work and no one knew anything about it until con- 
siderably later, when we appeared before the Congress, and then in 
response to a question, it was brought out. A good deal of interest was 
evinced by the members of the Congressional Committee. As a matter 
of fact, they stopped talking about our inadequacies and wanted to 
know how it worked, and they were intrigued with the idea. 

We have had the benefit of our Committee’s advice and I want to pay 
a tribute to that Committee. There have been plenty of other studies but 
theirs was out first. We found it of the greatest value. We have 
adopted several of the proposals made. Now, I think—I am speaking 
for myself—we have to go a little slow in other changes because we must 
have time to digest what we have already introduced. One of the things 
that has stood us in good stead was the fact that this Committee acted 
without any direction whatever from the Commission. Members paid 
their own expenses and I know that they have been put to considerable 
personal expense. I feel that we ought to have an opportunity to work 
out our problems ourselves. I am a great believer in self help, without 
executive interference. 

I believe that constructive criticism from those who know what they 
are talking about can be of the greatest value to us. We hope to keep 
this Committee in action and we expect to hear further from them. 

Our discussion today primarily deals with our procedures and 
means to improve them. In one of these talks there will be an explana- 
tion of how some of it is working out. Some of the questions which were 
asked yesterday, I believe, will be answered in one of the papers that 
will be given this morning. Our first speaker today is Lee Reeder. 

Lee Reeder is known to you all. He comes from Kansas City and 
is a lawyer and a graduate of the University of Kansas City. He has 
been very active in the Bar and at the Commission Bar and has prac- 
ticed since 1932 in Kansas City. He has been active in all civic affairs 
and is quite a civic leader. He has given a lot of his time, unselfish time, 
to public causes, just as he has given his time and advice to this Com- 
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mittee of ours. He is a director and has been an officer in a number of 
business organizations as he has been active in this Association, in pro- . 
fessional groups and organizations. He is one of your practitioners 
whom I have known the longest and for whom I have a very great 
respect. He will speak to you this morning on ‘‘ Recruitment, Compen- 
sation and Tenure of Attorney Advisors.’’ Lee Reeder. 


Recruitment, Compensation and Tenure of Attorney Advisors 
By Lee Reeper, Panelist 
Reeder, Griffin & Dysart, Kansas City, Missouri 


The Interstate Commerce Commission employs approximately 250 
attorneys in work involving (1) the study and analysis of records in 
various types of proceedings dealing with all phases of transportation 
regulation, such as applications for authority to operate, rate and finance 
matters and so on; (2) compliance and enforcement activities with re- 
spect to transportation laws, standard regulations; (3) representation 
of the Commission in the United States Courts; (4) rendering advisory 
legal opinions for the Commission; and (5) considering the entire rec- 
ords of cases coming up for review by the Commission Divisions and 
preparing draft reports thereon, including the most complex matters, 
as well as those less involved. 

‘‘The development of a staff of experienced, well-trained, highly 
skilled legal writers and researchers, on a level with hearing examiners 
with respect of pay, grade and tenure, to assist individual Commis- 
sioners in the preparation of reports in complex cases is an urgent need.’’ 
So stated an official of the Interstate Commerce Commission recently. 

It is the work being done under (5) above which causes the most 
concern for all of us. That work is an essential part of the decisional 
process. When a case comes in to the Commission, it is assigned to a 
Commissioner. At the same time, it is assigned to an attorney. He 
may be experienced and very talented, but the chances are he will be 
inexperienced with his skills as yet undeveloped, since the average 
service of this group at present is under three years. 

The Civil Service Commission has prepared so-called ‘‘ Position 
Classification Standards’’ in their general attorney series. These stand- 
ards are well worked out. It is the practical application of them which 
has caused and is causing a great deal of the difficulty. Here is what 
has been happening. Cases are generally assigned to attorneys in rota- 
tion. The majority of the cases are relatively simple as to facts, issues, 
area affected, legal questions, application of precedents and amounts of 
money, if any, involved. Only a few present difficult legal or factual 
questions involving novel application or choices of precedents, involve 
more than $100,000, involve a large segment of the population, or are 
strongly contested by those involved. Thus, all of the attorneys are 
working on the review of the simpler cases almost all of the time, and 
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none of the attorneys are working on difficult cases all or even most 
of their time. This being true, the highest classification allowed by the 
Civil Service Commission is GS-13, at which the salary rate begins at 
$10,635 and goes in nine years to $11,935. In ten more years it is pos- 
sible to get up to $12,715. At this point, I want to tell you hearing 
examiners are all GS-15, whose salary rate begins at $13,730. The Presi- 
dent has recommended they all be GS-16. You will see the importance 
of this later. 

An attorney doing review report writing must possess some special 
qualities of mind. He needs extremely high analytical ability and great 
capacity for good judgment. He must be able and willing to move 
rapidly through masses of material to the main issues, and then to distill 
out the facts bearing on the applicable law. He must follow this up by 
expressing what he has found in a clear, succinct, well-reasoned opinion, 
with sound conclusions. 

There are several possible ways for the Commission to go about the 
recruiting of such men. We will later discuss at least one of them. The 
larger view of the problem requires simultaneous consideration of com- 
pensation and tenure. To recruit and hold men of great ability, the 
Commission must hold out a career to them which includes great satis- 
faction as well as monetary reward. It must offer them a place in the 
sun for their own enjoyment. The truly competent review report writer 
has a very difficult task. His cases are usually the most complex, the 
largest, the longest, the most bitterly contested. Not to judicialize, I 
say he is comparable to a judge of a court of appeals without ultimate 
decisional responsibility. He should be accorded a status as befits his 
great tasks and he should be compensated accordingly. 

Let us begin then at the top of the career of such men and work 
back toward its beginning. Let us call these men Reviewing Examiners 
when they have advanced beyond the work of a GS-13 and give them, at 
the very least, the same grades and pay as a Hearing Examiner. Let 
us say to men of great enough talent and devotion to the work of the 
Commission—you may achieve supergrades as you merit them. And let 
us give supergrades to such men when they do. 

All of us have worked hard to obtain the recognition of status and 
compensation for Hearing Examiners. Let us now do the same for the 
Reviewing Examiners. Our Hearing Examiners have at times likened 
themselves to Federal District Judges. The best Judges are frequently 
moved up to the Appellate Courts. Continuing the analogy, it should 
be quite proper to advance the Hearing Examiner who is qualified to an 
appointment as Reviewing Examiner, with immediate equal or higher 
pay and an elevation in status. 

As matters stand, the flow of men is the other way. Because of 
status, pay and security, men leave the attorney group and become 
Hearing Examiners at their very earliest opportunity. 

It is clear to all of us by now that the Civil Service Commission 
must be asked by the Interstate Commerce Commission to do several 
things. It must create the post of Reviewing Examiner; assign that 
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post a beginning grade standard or general schedule number 15 or 16 
if that is the Hearing Examiner grade; write a set of general standards 
which will fit this class of work—or, for quicker relief, admit that men 
capable of reviewing complex cases must be forthwith given this new 
status—AND—the pay grade of a Hearing Examiner to start off with. 
These steps will attract men to and hold them for review work. They 
will see a good advancement program ahead of them. 

With this very great deal accomplished at the top—so far in theory 
only—we will now proceed back down the problem ladder. 

How can the Commission recruit qualified attorneys who will make 
a career of working on its staff? The Commission must take a number 
of steps. It must set up not only recruiter-teams, it must make sure 
the young men and women who come with it are carefully handled in 
their formative training years. 

Among the most important personnel the Commission recruits and 
selects are the attorneys. From this group eventually come the hearing 
and reviewing examiners, the section, assistant bureau and bureau 
chiefs, and even at times Commissioners. 

An aggressive program of recruiting, a thorough program of train- 
ing, careful supervision during the first five years, with constant weeding 
out of the unfit (before specialization has set in), will do more to build 
the quality of the decisional personnel of the Commission than any other 
method. A clearly spelled out system of progress to hearing examiner 
and reviewing examiner will provide the Commission with an incentive 
program to hold out to law graduates. The program should make it 
impossible for an attorney to get promoted because ‘‘his’’ Commissioner 
wishes it. Merit alone should be the basis for advancement, with no 
involvement of personality, likes, dislikes or influence. 

One or more two-man teams of young, sharp, personable attorneys 
might be carefully trained and then sent out in the early spring each 
year to law school campuses throughout the country. With slides, good 
presentations and well prepared literature, they will be able to bring 
back for screening a number of applications for beginner attorneys. 
Likely ones could be brought to Washington for a one- or two-day work- 
shop to sell them and at the same time screen them to weed out all 
but the best. 

Using young, sharp, personable recruiters will be very helpful. They 
can meet the graduating lawyers on nearly equal terms. They will be 
believed. They can tell what they have accomplished and how they 
have been treated. They can ‘“‘sell’’ a program for achieving progress 
which brooks no favoritism. 

Once a young man has gone over the ‘‘hump”’ of his early training, 
with some doing so faster than others, he should be rotated throughout 
the several bureaus for variety of experience. Every effort should be 
made to prevent him from specialization. A year in each bureau will 
give a good background of the work of the Commission. Upon camplet- 
ing his training and promotion to a particular responsibility, a man 
may be given a choice of a specialty if he wants one or he may continue 
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developing his knowledge and experience in several or all of the fields 
regulated by continuing in rotational assignments. 

From this group, it will in time be apparent who should go into 
administrative work, who into Inquiry and Compliance, who into the 
General Counsel’s office, who into review and who into hearing and 
reviewing examiner’s work. Having experienced service in all fields 
during their first ten years, these people will be of inestimable value in 
carrying forward the important work of the Commission. 

As mentioned, it is imperative there be no advancement due to 
favoritism, influence or nepotism. Men of the quality this Commission 
needs can be recruited and kept for a while—but, if they learn advance- 
ment may be had without effort and merit, they will leave for other 
parts. Truly capable men have no trouble finding occupation and com- 
pensation suited to their abilities. I repeat, satisfaction and pride are 
an important concommitant of the paycheck of able men. 

You may wonder why I emphasize the need to avoid premature 
specialization. Specialization has enabled some to obtain and hold 
coveted status although they are not able to turn out the quantity or the 
quality of work brighter men are producing. This is very well known. 
It has been and will continue to be one of the facts of life. It is men- 
tioned here because careful initial selection and rotation in training may 
avoid this situation at the Commission. 

As these men are performing their functions during the early years 
and as well when they have advanced along their career paths, they will 
need the benefit of good administration and supervision. Although 
individual responsibility for decision is now assigned in each case to a 
particular Commissioner, he cannot possibly give the time necessary 
for day-to-day guidance and supervision or training. There are far too 
many cases for that to be practical. The attorneys can be put in groups 
of six or eight under a supervisor who has the skill and patience to 
direct their work. 

Finally, it is recommended all of the attorneys—new and experi- 
enced—hearing examiners and reviewing examiners—have readily avail- 
able to them expert cost specialists, transportation economists and finan- 
cial analysts located in the appropriate bureaus. 

While I have the floor, there are a couple of things I want to put 
before you. 

Until a few years ago, the Members of the Interstate Commerce 
Commission were paid the same salary as Members of Congress and 
Federal District Judges. However, Congress raised its own Members’ 
salaries and those of the District Judges without correspondingly in- 
creasing the Commissioners’. 

We must attract and hold the highest type of men as Members of 
the Interstate Commerce Commission. We have all noted the many 
changes of Commissioners in recent years. Status and pay commen- 
surate with their grave responsibilities will help materially, just as they 
will help attract and hold members of the Commission’s staff. 

The Interstate Commerce Commission will celebrate its 75th birth- 
day in April, 1962. It has been and is now the outstanding agency of 
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the United States Government. Its personnel is made up of competent, 
dependable, loyal citizens who understand and are devoted to the im- 
mense governmental responsibility assigned to them by the Congress, 
regulating our important and complex industry—transportation. Care- 
fully, wisely, thoughtfully, the Commission has kept abreast of an un- 
believable tide of change in this industry. 

Although all of us complain about our Government—it is an Ameri- 
can privilege to do so—we must admit, our Commission—I say it 
proudly—our Commission is far more often right than not, careful than 
not, well-guided than not. I have always enjoyed and now enjoy great 
pride in saying I practice before the Interstate Commerce Commission! 

There has been much carping at all agencies of our Government in 
recent years. Many charges of improper conduct have been hurled; 
some of them have been justified, many have not. Based or baseless, 
these greatly publicized charges have belittled our Government’s em- 
ployees and held them up to public obloquy. The Members and staff 
of our Commission have not escaped the effects. 

Our Commission people know that ethics are from the heart. They 
know the Commission must continue and greatly enlarge its efforts to 
restore the esprit de corps which once permeated its halls. 

It is recommended the Commission at once inaugurate two pro- 
grams; one to further enlarge its historic tradition of invincible integ- 
rity, the other to progress and enhance the esprit de corps among its 
personnel—all of its personnel. Some possible steps might include the 
following : 

Get the Commission staff together one or more times a year for 
conferences, workshops, up-to-dating, friendly get-togethers. 

Such meetings could be held at Governmental installations in and 
near Washington to lower costs. Local and eastern universities would 
perhaps lend facilities. A variety of meeting places would add zest. 
Industry people, attorneys, professors could be used as resource people. 

Staff personnel could attend the above at low costs. No person 
should fail to receive an invitation. Sections could be worked out so 
that once a year (or two) each of the major areas of Commission activity 
is carefully presented. Great imagination could be exercised to make 
these sessions clear and very interesting. 

All decisional personnel, hearing examiners, reviewing examiners, 
attorneys and Commissioners would attend such affairs. 

To plan and conduct these activities with the necessary spirit, im- 
agination and skill, a thoroughly competent and trained man or woman 
should be employed. He or she will need a small, but very able staff— 
a man or woman assistant, an artist and a secretary. The office han- 
dling the activities mentioned above would develop many ways to instill 
pride in the Commission and its traditions. It would find continuing 
means for improving esprit de corps. By house-organ, cartoon, activity 
and other means, it would continually keep before the Commissioners 
and all personnel that warm pride in our Government and its service, 
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which will arm the recipients against all onslaughts, however subtle or 
bold. Alert, informed people can be impervious to all approachers. 

All nonlawyer applicants for admission to practice should be re- 
quired to take a course of study devoted to the Canons of Ethics pre- 
scribed by the Commission. Their examination should include this 
subject and cover it very carefully. They could be required to agree in 
writing to observe the letter and spirit of the Canons. 

Lawyer applicants can be required to read the Canons of Ethics 
prescribed by the Commission and to certify they have done so and will 
carefully observe both their letter and their spirit. 

The Commission could send a representative to the annual meetings 
of the Association of Interstate Commerce Commission Practitioners 
and the Motor Carrier Lawyers’ Association to discuss ethics exclusively. 
If candid, well prepared and impersonal, much good would follow 
presentations by such a representative. This would constitute a constant 
refresher for those appearing before the Commission. 

Similar presentations, varied to suit the listeners’ backgrounds, 
could be made each year at the annual meetings of the trade associations 
of the industries regulated by the Commission. They can and will take 
great pride in the integrity and objectivity of the Commission. As they 
do, the cause of ethical conduct will more rapidly advance. 

Having taken all these steps, the Commission will find recruiting 
and holding of all its personnel an accomplished task. 

Commissioner Goff: Lee, some of your words seemed to strike a 
responsive chord in my heart. One of our troubles is that many people 
fail to make a distinction between Commissions. There is quite a differ- 
ence in operating an agency that has ten Hearing Examiners and 125 
cases a year, and an agency such as ours, which has 120 Hearing Exami- 
ners and 7,000 cases a year. I think one of the great dangers we face is 
an attempt to fit all regulatory agencies in the same exact rigid mold. I 
think it is a mistake and we have to sell this to our friends in the 
American Bar Association. 

Now, our next speaker is Fred Tolan from Seattle. He comes from 
the Pacific Northwest. That is the area in which I lived until I came to 
Washington. 

Fred Tolan is a graduate of the University of Washington. He 
served during World War II in the Marine Corps and is still a reserve 
officer in the Corps. He represents only industrial shippers and re- 
ceivers of freight. He is another of the fine practitioners who is pre- 
pared to present to you and to the Commission a proposal for the im- 
provement of our procedures. Mr. Tolan will speak on the subject 
‘Should the Commission by Rulemaking Proceedings Establish Stand- 
ards of Proof for the Main Categories of Cases?’’ 

Mr. Tolan. 
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Should The Commission By Rulemaking Proceedings Establish 
Standards Of Proof For The Main Categories Of Cases? 


By Frep H. Touan, Seattle, Washington, Attorney 
i 
Introduction 


The Interstate Commerce Commission should promptly establish 
stated standards of proof for all the principal categories of cases that 
are decided by the Commission. Those standards should be most care- 
fully developed by the Commission through a cooperative effort that will 
embody the best thoughts of their most qualified examiners and our most 
qualified practitioners, in each of the major fields of Commission prac- 
tice. The results of those studies should then be forwarded for the best 
ideas and suggestions of the Commission’s bureau staffs and the special- 
ized legal advisors to the Commission. Thereafter the Commission itself 
should accept, or modify and improve them, then accept those finalized 
recommendations. 

I am not recommending precipitous action. Neither am I suggest- 
ing a prolonged ‘‘Hoover-Commission’’ type of study. This program 
can be made operative in six months if, and I repeat if: 

(1) there is a genuine desire by the Commissioners and the prac- 
titioners for the establishment of clear-cut, openly stated standards of 
proof in principal type of Commission cases; 

(2) there is acceptance of a plan to do this in a logical and sys- 
tematic manner that will obtain the best possible factual and legal basis 
from the most qualified people; 

(3) there is a proper delegation of, and acceptance of, the workload 
to prepare those standards by those most qualified people on both the 
Commission level and practitioner level; and 

(4) the Commission itself will then evaluate, amend, correct, then 
accept those proposed standards of proof by a proper method under 
existing or new legislation. 

The first results may not (and probably will not) be perfect, but 
perfection here, as in space exploration, and as in all human endeavor, 
comes from the lessons of mistakes. To start is to begin to progress to 
something better than we have today. 

If this program is to be adopted, there must be a substantial ma- 
jority of the practitioners and the Commissioners in agreement that 
something better than we have today is needed. Stated simply, the 
question is, ‘‘Should there be stated standards of proof for the principal 
types of cases considered by the Interstate Commerce Commission ?’’ 
There should be, and here are the reasons. 
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iT 
Why Standards of Proof are Desirable 
1. Increased delegation of authority demands stated standards of proof 


The new streamlined procedures within the Commission have re- 
sulted in much more of the Commission caseload being delegated to 
employee boards, to divisions, and to individual Commissioners. It be- 
hooves the Commission itself to set minimal standards of proof to guide 
those boards and employees and Commissioners who have the initial 
burden of determining the case. Under the new procedures, when many 
cases will be administratively final at a lower level of the Commission 
than in the past, it is more important than ever that proof standards be 
required from the beginning. 


2. Stated standards of proof will assist the Commission in deciding cases 


Everyone in the Commission, whether a Commissioner or a staff man, 
is looking for certain key facts in deciding a case. They know the law 
required in making a decision. Why not state in advance the decisional 
requirements, insofar as proof is concerned, so that the practitioners can 
develop their cases for or against a proposition in a direct manner rather 
than in a general or indirect manner? In that way the Commissioners 
or the boards involved can get definitive answers, or lack of answers, on 
the very points on which they seek answers. 


3. Stated standards of proof will make for better presented cases 


If the practitioner knows what the Commission wants in each major 
type of case, he will develop that information and present a better case. 
It will eliminate much useless information now being developed. It 
will enable both proponents and opponents to know what they must do. 
Having known standards to meet will definitely assist the practitioner in 
presenting the case. 


4. Stated standards of proof will cut down the Commission workload 


Many certificate cases are filed on a wishful thinking basis. Many 
competitive rates, particularly by some motor carriers, have been filed 
to get shipper goodwill when the rates proposed were patently improper. 
The Board of Suspension has suspended many such rates. Often the 
carrier doesn’t defend them. Every week about 20 or 25 motor carrier 
suspended rates are not defended and are cancelled before hearing. If 
standards of proof were clear-cut, such rate reductions could be shown 
up for what they are. I am certain some hopelessly weak certificate 
eases that could not reach minimal standards would never be filed. If 
practitioners know, with exactitude, the proof standards that will be 
required, they can better counsel their clients. 


5. Stated standards of proof will show Congress what the Commission is requiring 
in its decisional processes 


Neither the Congress nor the practitioners have any clear-cut idea 
in most cases as to what the Commission and its staff is requiring as 
standards of proof. Senate Bill 1197 (the changed rule of ratemaking) 
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is essentially a Congressional try to set administrative standards. Senate 
Bill 1764, filed by Senator Bartlett on May 3rd, is of the same general 
nature. If the standards of proof required by the Commission are 
clearly defined, then Congress can agree with those proof standards or 
they can change them by legislative action. That is proper. The Com- 
mission was born of legislation ; it can be changed by legislation. There 
is nothing improper when an aggrieved party goes to Congress to change 
a Commission viewpoint. Why not clearly state the Commission stand- 
ards, then let Congress change them if and when it directs? This can 
effectively answer the criticism of the Commission by Dean Landis on 
this point. 


6. Stated standards of proof can be changed to reflect changed economic or 
legislative conditions 


Standards of proof, as suggested herein, would be the standards set 
by the Commission itself through proper rulemaking procedures. Those 
could be changed by publication in the Federal Register, as any other 
rule of Commission Rules of Practice is changed. The Administrative 
Procedure Act requirements would be fully met. Standards of proof 
will obviously change with changed technological and changed legislative 
conditions. It will also change with changed viewpoint caused by 
changed membership on the Commission itself. That is proper. I am 
not suggesting a ‘‘frozen’’ set of standards. 


7. Added complexities of law in transportation demand standards to clarify 
ambiguous terms 


The legislative process is essentially one of compromise and gener- 
ality. We are all familiar with the words ‘‘destructive competition,”’ 
‘‘nonecompensatory,’’ and ‘‘publie convenience and necessity.’’ Each of 
those words means different things to different people, depending largely 
on economic backgrounds and interest in a particular case. Edgar 
Vanneman’s one-page jewel in the April 1961 issue of the J. C. C. 
Practitioners’ Journal humorously illustrates the definition problem. 
The Commission must set standards of proof to enable practitioners to 
meet the requirements of law as the Commission sees it; otherwise they 
will get a record that will be as diverse and varied as the views of the 
practitioners involved. 


8. The Commission’s refusal to accept the doctrine of ‘‘stare decisis’ and ‘‘res 
judicata”’ makes standards of proof necessary 


Since the 1905 Supreme Court decision in the Stickney case, the 
doctrine of stare decisis does not apply to Commission decisions. For 
the benefit of the people here today who failed Latin or didn’t take it, 
the stare decisis doctrine would require the Commission to abide by or 
adhere to cases decided in the past. The Commission as late as last 
November reaffirmed that it is not bound by its past decisions on the same 
subject. 

Further still, the Commission holds that the doctrine of res judicata 
does not bind them. As we all know, res judicata means that prior 
litigation between the same parties on identically the same facts in the 
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past is binding on a present case. The Commission’s rejection of res 
judicata means that the many volumes of Commission decisions mean 
nothing as interpretive precedents. The current mind of the Commission 
is all that counts. As practitioners, we are entitled to know what stand- 
ards the ‘‘current mind’’ of the Commission desires to use as standards 
of proof in cases coming before them. 


th 
Why Standards of Proof Must be Established Soon 
1. If the Commission does not set standards of proof, Congress will 


Senate Bill 1764 is a bill to require specific reasons or standards, if 
you please, why the Board of Suspension acts or does not act in con- 
troversial rate cases. Senate Bill 1197 is a bill, in effect, to force the 
Commission to adopt certain standards in evaluating competitive rate- 
making. Other pending legislation covering mergers and finance dockets 
reflects a deep-seated desire on the part of Congress to know what its 
arm, the Interstate Commerce Commission, is requiring of the public in 
its delegated field of activity. It is myoptic and unrealistic to believe 
that the vague generalities of the past will be satisfactory to either 
Congress or the public. 


2. The Commission cannot set its standards of proof by case decision alone 


The Commission itself, in recent decisions, has much improved the 
quality of some of its orders. It is my belief that the Commission itself 
has recognized the deficiencies of its earlier decisions by writing orders 
that do have some precedent or standards embodied in them. I have 
particular reference to the recent order of Division 1 in the Agricultural 
Co-Op case. There definite standards were spelled out for future ap- 
plication. Because of stare decisis and other problems, it will take years 
to set standards by the case method—and by then other legislative and 
economic changes will have occurred. The case approach won’t work— 
it’s too slow and too inflexible. The only practical way is by rulemaking 
procedures that have flexibility. The problem is one demanding early 
action. 


3. The lack of standards is creating unnecessary litigation and further crowding 
the Commission calendar 


We have an almost classic case of lack of standards creating litiga- 
tion in almost unbelievable quantities. I refer to the Plan 3 and Plan 4 
piggyback rate investigations. There are no known standards as yet 
(5/19/61) for evaluating the lawfulness of such novel piggvback rates. 
As a result the Commission has approximately 50 or more of those rates 
under investigation. More rates are being published and put under 
regulation almost weekly. Transcontinentally between the west coast 
and Chicago the Commission’s vacillating policy first refused to suspend 
the first Plan 4 rate from Chicago to California. Later, when the same 
rates were published from Chicago to Seattle, the rates were suspended, 
then the California rates, which had been allowed to take effect, were put 
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under investigation. Not seven months, but three years have now passed 
without a Commission decision. Various shippers’ associations mush- 
roomed in California and elsewhere using those new and questionable 
piggyback rates. A few weeks ago the trucking interests filed com- 
plaints assailing 17 shippers’ associations, many of which are largely 
founded on the use of those Plan 4 piggyback rates, which are still under 
investigation. I believe it fair to state that the failure of the Commis- 
sion to give a prompt decision on the legality of Plan 3 and Plan 4 
piggyback rates in eastern territory and transcontinentally, has created 
not less than 100 separate complaints or suspensions or supplements to 
suspensions. It is my belief that had the Commission set clear-cut stand- 
ards of proof by which to measure these piggyback rates and try them 
expeditiously, the Plan 3 and Plan 4 piggyback cases could have been 
disposed of, not months, but at least two years ago. Many of the subse- 
quent cases that were fathered by those piggyback rates would not be 
in the Commission files today. 

A second example is a major merger case involving three California 
railroads. It is the opinion of many able lawyers who have become in- 
volved in this major case, the Western Pacific Control case, that the 
lack of stated Commission standards as to what would justify merger of 
the two railroads is largely responsible for the original action which 
precipitated this entire case. Hundreds of thousand of man-hours and 
hundreds of thousands of dollars will be expended in an action which 
possibly would never have arisen had the Commission set forth clear-cut 
and understandable standards of proof that would be required of pro- 
ponents seeking to justify a railroad merger. Congress is already in- 
volved in a resolution and laws designed to set standards under spon- 
sorship which asserts the Commission is not properly handling such 
mergers. The practitioners before the Interstate Commerce Commis- 
sion do not enhance their reputation, the reputation of the Commission, 
or the publie good to be trying cases and fostering the creation of cases 
which are unnecessary and undesirable and are lost causes from the start. 
Other meritorious cases are backed up behind such cases and are badly 
delayed. We practitioners and our clients are penalized by a situation 
that can be avoided. 


IV 
What Should We Do Now? 
1. We should have a full discussion of the merits or demerits of this idea here today 


If a substantial majority of the practitioners is interested in de- 
veloping this plan, then that sentiment should be manifested to the 
officers of the Practitioners’ Association here today. Assuming there 
is a substantial demand for this procedure, then a definite plan to 
implement that wish should be instituted. 


2. How to start this plan in operation 


To move this idea to something more concrete, the President of the 
Practitioners’ Association should appoint a committee to work with 
Chairman Hutchinson and Commissioners Murphy and Goff on the Com- 
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mission’s Committee on Rules. The Commission level, the examiner 
level, and the practitioner level should all participate. I would visualize 
the President of the Committee appointing as overall Chairman a senior 
member of the Practitioners’ Association who resides in or near Wash- 
ington, D. C. I would visualize the President of this Association work- 
ing with the Commission and its staff members in selecting not more than 
three practitioners in each of the major fields of Commission activity 
to work out proposed standards of proof in the principal type of cases. 
involved in each of those limited fields. Those subcommittee members 
would work with people in the Commission assigned by the Chairman 
of the Commission or the Committee on Rules to work with the various 
bureaus of the Commission that are involved. 

I would set a time limit for these various subgroups to report their 
recommendations to the overall chairman. I would set that deadline as 
November 1, 1961, in order to clear the vacation period and allow time 
for reflective study. Thereafter I would suggest that the proposed 
standards of proof should be submitted as advance drafts to all of the 
members of the Practitioners’ Association and to all of the interested 
staff members within the Interstate Commerce Commission for their 
views and comments, with a return date no later than January 1, 1962. 
Thereafter those views and comments should be presented to the Com- 
mission in some appropriate manner through the Commissioners who 
are on the Committee on Rules. Thereafter the Commission would 
accept, modify or reject the proposed standards of proof. Those stand- 
ards, when finally accepted, in the manner approved by the Commission, 
would be published in the Federal Register and be made a part of the 
Rules of Practice. Any necessary legislation changes required to adopt 
those standards should be sought jointly by the Commission practitioners 
through proper legislative channels, though I do not believe any enabling 
legislation is necessary. 


3. Conclusion 


It is easy to criticize the work of the Commission or the work of 
anyone who must execute conflicting rules of law and policy. As prac- 
titioners in this field that we love, we owe an obligation to the Interstate 
Commerce Commission and ourselves to take affirmative rather than 
negative steps to correct any weaknesses that we feel exist. The plan 
I submit fills the important last third in a three-part action to improve 
the efficiency and effectiveness of the Interstate Commerce Commission. 

The first part is the Commission’s own actions in streamlining its 
internal procedures for the handling of cases. The second part is going 
on in Congress. Tremendous amounts of legislation are being proposed 
to clarify the conflicting rules and policies that override this entire 
transportation field. This proposal is the third part of that whole. 
It will streamline and pinpoint the desired evidence in Commission 
cases so that they can be handled faster and better than they have been 
in the past. This program does not conflict with the Commission’s in- 
ternal reorganization program nor with the legislative programs in 
Congress. It seeks no controversial advantage for motor carriers over 











bi Me ee ee e?ereF Bee" = 


Bo 





NOVEMBER, 1961 197 











railroads, or for barge lines over their competitors. There may be 
controversy as to what the standards should be. The top practitioners 
in each field of Commission endeavor, together with faith in the Com- 
mission and faith in the ability of the men who will do this task, can 
work out standards we will all accept. 

Commissioner Goff: The next member of our panel is an attorney 
for the Santa Fe Railroad. He is a graduate of Harvard College and 
of the Harvard Law School. He also was in the service in World War II, 
having served in the United States Army. Mr. Huston was formerly a 
lecturer at Northwestern School of Transportation. 

He didn’t tell me this, but I understand he is quite an author also, 
and that he is the author of a book entitled Thunder Lake Narrow Gauge 
793-’41. It has just been published, and I am sure that if there is anyone 
here interested, he will be glad to accommodate you. He even gave me 
an order form. 

The other talks have been proposals for future action. The next 
speaker will discuss ‘‘ Review of Division Orders in Cases Not Involving 
Issues of General Transportation Importance.’’ Harvey Huston. 


Review Of Division Orders In Cases Not Involving Issues of 
General Transportation Importance 


By Harvey Huston, Panelist 
Attorney, The Atchison, Topeka and Santa Fe Railway Company 


The topic that I am going to discuss, entitled ‘‘Review of Division 
Orders in Cases Not Involving Issues of General Transportation Im- 
portance’’ has been prompted by recent changes in Rule 101 of the 
General Rules of Practice. Rule 101, as you know, is concerned with 
petitions for rehearing, reargument or reconsideration. These changes 
in Rule 101 were adopted by the Commission on January 4, 1961, and 
became effective February 1 of this year. 

I want to call your attention to the fact that there is a ‘‘grand- 
father’’ clause involved; the changes will not apply to any proceeding 
in which an exception to an officer’s report has been filed prior to 
February 1, 1961; the earlier form of Rule 101 will still apply to these 
older proceedings but of course these cases will become increasingly 
searce as they are disposed of with finality. 

The other preliminary point I want to emphasize is that the changes 
in Rule 101 do not apply where the first decision at the Commissioner 
level has been by the full Commission and not by one of the divisions. 
In those cases the principal restrictions are those against successive 
petitions on the same grounds as set out in Rule 101(f). 

Turning to the precise changes in Rule 101, three new paragraphs 
have been added to Rule 101(a). The original paragraph of Rule 101(a), 
requiring that the petition must specify exactly what relief is sought, 
is unchanged, except that this paragraph is now numbered ‘‘(1),’’ 
making it Rule 101(a) (1). 

The first of the new paragraphs, which is now Rule 101(a) (2), 
specifies that orders of a division of the Commission hereafter shall be 
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considered administratively final, except in three classes of cases set out 
in the next new paragraph, Rule 101(a) (3), in which a division order is 
subject to further review within the Commission. 

One of the three classes of proceedings in which further review is 
permitted includes those cases in which, either before or simultaneously 
with the issuance of the decision of a division, the entire Commission 
on its own motion determines and announces that an issue of general 
transportation importance is involved; in that type of case, and only in 
that type, is there a right to seek review of a division order by the full 
Commission. 

The new amendments further provide that in two other specific 
types of cases there can be a review of a decision of a division by that 
same division. One of these two classes includes cases in which a division 
reverses, changes or modifies a prior decision by a hearing officer. The 
other class of cases in which there can be a review of a decision of a 
division by that same division includes those cases in which the initial 
decision is made by a division; presumably the Commission had in 
mind proceedings in which no examiner’s report is issued. 

The third new paragraph in Rule 101(a), which is Rule 101(a) (4), 
relates only to the number of copies of review petitions and replies 
thereto that must be filed. Where the petition goes to the full Commis- 
sion, the original and 14 copies of each document are still necessary, 
but where the petition goes to a division, the original and only 6 copies 
of each document are required. 

Summarizing these changes briefly, it can be said that there is no 
change in review procedures where the first decision at the Commissioner 
level is by the full Commission. But where the first decision at the 
Commissioner level is by a division, review by the full Commission is 
authorized only in cases of general transportation importance, and no 
other division order is subject to further administrative review except 
that there is a right to petition a division for a review of its own deci- 
sions in cases in which the division in some manner has modified an 
officer’s report, or the division itself has made the initial decision, 
skipping the stage of an officer’s report. 

I think there is little doubt that the Commission’s recent changes 
in its own review procedures are within its statutory powers. Section 17 
of the Interstate Commerce Act is unusual among Federal administrative 
statutes because of the wide latitude given the Interstate Commerce 
Commission in the delegation of its duties to divisions.. Furthermore, 
section 17(6) specifically authorizes the Commission to place limitations 
upon its own review procedures. A pertinent extract from section 
17(6) follows: 


. . . Rehearing, reargument or reconsideration may be granted if 
sufficient reason therefor be made to appear; but the Commission 
may, from time to time, make or amend general rules or orders 
establishing limitations upon the right to apply for rehearing, rear- 





_ 1See McFarland: “Landis’ Report: The Voice of One Crying in the Wilderness,” 
Virginia Law Review, April 1961 (Vol. 47, No. 3), pp. 373, 381. 
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gument, or reconsideration of a decision, order, or requirement of 
the Commission or of a division so as to confine such right to pro- 
ceedings, or classes of proceedings, involving issues of general 
transportation importance... . 


You will note that the Congress declined to allow the Commission 
to limit its review procedures in cases involving issues of general trans- 
portation importance. Undoubtedly that is why the new amendments 
to Rule 101(a) still authorize appeals from division decisions to the 
full Commission in those cases that have been determined to involve 
issues of general transportation importance. 

The courts generally have held,? with a few exceptions,® that the 
Commission’s own administrative review procedures are matters within 
the sound discretion of the Commission, and I see no reason to anticipate 
that the courts will deal harshly with the new amendments. 

The news release issued by the Commission January 9, 1961, an- 
nouncing these changes in Rule 101, as well as other procedural changes, 
stressed that the changes were designed to speed the disposition of cases, 
and to give the Commissioners more time to act on cases of general 
transportation importance. The release states that the Commission has 
taken account of various studies and recommendations and mentions 
the work of the Special Advisory Committee of Practitioners. 

I think it is reasonable to assume that disposition of cases will be 
speeded in those division decisions, other than the three specifically 
excepted classes I have referred to, in which the order of the division 
will be administratively final and not subject to further administrative 
review. In the three classes of cases in which further review by the 
full Commission or the same division is authorized, it is doubtful whether 
disposition of the cases will be hastened significantly except to the extent 
that the members of the Commission, having fewer petitions for recon- 
sideration to act upon, presumably should be able to act more promptly 
upon those petitions that will be presented to them. It is interesting 
to note that those cases, generally investigation and suspension proceed- 
ings, in which an officer’s recommended report has been omitted because 
the Commission, pursuant to authorization under the Administrative 
Procedure Act, has determined that due and timely execution of its 
functions requires such omission, will still be subject to review and, of 
course, the time required for such review will still be a factor. However, 
the review will be, not by the full Commission as heretofore, but by the 
same division that already has made a decision in the proceeding, so it 
is likely that, having familiarity with the issues, they would be able to 
dispose of a review petition more quickly than would the entire Com- 
mission. 





2 Interstate Commerce Commission ay | City, 322 U. S. 503 (1944); United 
States v. Pierce Auto Freight Lines, 327 U. S. 515 (1946). 

3 Murphy Motor Freight Lines v. United States, 148 F. Soup. 471 (D. C. Minn., 
1957), affirmed per curiam Monson Dray Line v. Murphy Motor Freight Line, 
355 U. S. 11 (1957); Oklaboma v. United States, Civil Action 7909, United States 
District Court for the Western District of Oklahoma, August 9, 1960. 
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The other announced major goal of these changes, i.e., giving the 
Commissioners more time to act on cases of general transportation im- 
portance, should be accomplished merely by cutting down on the number 
of petitions that can be presented. In the year 1959, for example, there 
were approximately 700 petitions for reconsideration that required the 
attention of the full Commission, which the Commission has described as 
more than 3 per working day.* Obviously, any significant reduction in 
that large number of petitions will enable the Commissioners to devote 
more of their attention to other matters. 

I have certain reservations about the efficacy of some of these 
changes in the Commission’s appellate procedures. Because the right 
to a review of the decision of a division is now so restricted, practitioners 
who are on the losing side in a division’s decision will strive adroitly, 
I am sure, to bring that decision within the scope of the classes of cases 
in which the division’s initial decision is not administratively final. 
The new rules appear to give an absolute right to seek reconsideration 
by the same division wherever the decision of the division reverses, 
changes or modifies an examiner’s report. I can foresee situations in 
which a diligent practitioner will make a page-by-page, line-by-line, 
word-by-word comparison of an examiner’s report with a division’s 
report in order to find a single point of disagreement, no matter how 
insignificant, for, if he finds such a disagreement, he is entitled, literally, 
to file a petition for reconsideration of all matters involved in the pro- 
ceeding. It may become necessary to amend this rule so as to exclude 
changes of form rather than of substance. 

Perhaps even more difficult are the practical problems involved in 
having a decision by a division, in a case involving issues of general 
transportation importance, reviewed by the entire Commission. Since 
the Commission will make that determination on its own motion, and 
will do so only at or before the time of the division’s decision, it will 
be too late, after a division decision has been reached, to bring the matter 
to the attention of the full Commission. Since the new rules are silent 
on the procedure to follow in attempting to persuade the Commission 
to make a decision on its own motion that the case involves issues of 
general transportation importance, presumably the only way to bring 
such a contention to the attention of the Commission is to file, before 
the decision of the division is reached, a petition under Rule 102 asking 
the Commission to find that the particular proceeding involves issues of 
general transportation importance. 

Nevertheless, I believe it is probable that very few division decisions 
will be reviewed by the full Commission. Although I have not been 
able to find an exact definition of the term ‘‘issues of general transpor- 
tation importance’’ either by the Commission or by the courts, I think 
that the Commission already reserves for handling by the entire Com- 
mission, rather than by a division, cases that the Commission believes 
fall in that category. For example, all cases involving intrastate freight 





4 First Report to the Interstate Commerce Commission by the Special Advisor 
Committee on Interstate Commerce Commission Practices and Procedures, p. 0; 
Interstate Commerce Commission News Release, January 9, 1961, p. 2. 
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rates pursuant to section 13 of the Act are handled by the full Commis- 
sion, and the same is true of cases involving general rate adjustments 
covering large areas, Ex Parte general rate increase cases, and reparation 
cases involving unusually large sums of money, as well as many of the 
major cases involving competing modes of transportation. For that 
reason, I think the divisions will, in the future as in the past, handle 
few cases that would be considered by the Commission to involve issues 
of general transportation importance, so that there will be very few 
eases under the new rules in which the entire Commission will review a 
decision of a division. 

Since the new review procedures will reduce the potential number 
of decisions involved in a single proceeding other than the three excepted 
classes already discussed, there can well be apprehension by practi- 
tioners of damage to their clients’ interests, or establishment of bad 
precedents, in any proceedings that are carelessly handled. I think, 
therefore, that the Commission’s restriction of its review procedures 
should, in all fairness, be accompanied by an increased emphasis upon 
quality in division reports, especially where that report becomes ad- 
ministratively final. In that connection, I think the Commission has 
taken at least a first step in the right direction, for a Commission 
news release of April 27, 1961 indicates that 24 attorneys of the Bureau 
of Rates and Practices have been enrolled in a special course in legal 
analysis and report writing at American University. Let us hope that 
we will soon enjoy the fruits of that training. 

Commissioner Goff: Thank you very much, Harvey Huston. 

The next speaker is another member of our practitioners, James R. 
Mann, who came originally from Detroit. But he has been a resident 
of Chicago for a great many years. He also is a veteran of World War 
II, and was in the Army Medical Corps and Transportation Corps 
Reserve. 

Mr. Mann received his education at the University of Chicago where 
he got his B.A. degree and later went on to get his Master’s Degree in 
business administration. He is with The Quaker Oats Company, as is 
our past president, and is responsible for rates and commerce matters 
with that organization. 

He is Chairman of the Committee on Procedure for the Association 
of I. C. C. Practitioners. He is going to discuss ‘‘The Current Emphasis 
on Expedition of Commission Proceedings.’’ Mr. Mann. 


The Current Emphasis On Expedition of Commission Proceedings 
By James R. Mann, Panelist 
Traffic Representative, The Quaker Oats Company 


I do feel a little out of character this morning in that I am not a 
lawyer, which you heard, nor an author, and the occasions on which I 
have to go before the Commission are on behalf of my own company. 
But as a shipper, we do have some very substantial interests in seeing 
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that regulatory matters are handled expeditiously, so, perhaps there is 
some reason for my being here this morning, after all. 

I probably should first let the other members of the Committee on 
Procedure off the hook by saying that the views I am going to express 
are my Own and not necessarily those of any of my cohorts. 

For the past several years, there have been all kinds of criticisms 
levied against the administrative agencies, including the Interstate Com- 
merce Commission, and these criticisms seem to run in cycles or fads. 
For a while the great outery was about ex parte communications and 
ethics generally. For another period, all the talk centered around the 
lack of proper judicial protection of the parties’ rights and the neces- 
sity for uniform and more formal procedure. Then the reaction sets in 
and the hue and cry is about too much judicialization. But interwoven 
among all these complaints has been one concerning the delays in dis- 
posing of cases, probably the most serious fault assessable to the Inter- 
state Commerce Commission. 

I remember at our Convention two years ago in Atlanta, hearing 
Mr. John Turney and Mr. Steve Aplin in a panel discussion on ‘‘ Ex- 
pediting Commission Proceedings,’’ and right now, apparently the em- 
phasis again centers on delay as the one big problem. Certainly it is 
recognized as such in reports and studies which have been made recently 
by Congressional committees, management consultants, and the Com- 
mission’s Special Advisory Committee; and we have had the President 
and his advisor, Dean Landis, drawing a bead on the so-called ‘‘regula- 
tory lag’’ in agency proceedings. 

Just what is the delay problem in so far as the I. C. C. is concerned? 
One popular way to describe it seems to be by referring to statistics. 
The recent study of the Special Advisory Committee shows the weighted 
average time for processing all types of formal proceedings—including 
those involving formal hearings, those handled under modified procedure, 
and nonadversary cases—during 1959 was 310 days or about 10 months. 
This was the period from filing date to service of the first decision, and 
does not include any subsequent time lag. 

These figures were broken down further: From filing to assignment 
for hearing or other action, the average was about 34 days; from this 
point to the close of the hearing, or submission of verified statements, 
60 days; then, to service of the initial report, 58 days; and between that 
time and the service of the final order, prior to petition for reconsidera- 
tion, 158 days. 

The report on the regulatory agencies to the President by Dean 
Landis last December stated that ‘‘contested proceedings before the 
I. C. C. tend to run from 18 to 36 months.’’ 

While these averages have some significance, without any further 
analysis—and certainly the Advisory Committee did make such analysis 
—they fall short of telling the story, for the simple reason they include 
all the several thousand cases per year before the Commission which go 
to a formal report stage. The relatively simple ones, with few parties 
and limited issues, are decided quickly; but those involving important 
transportation principles or many parties, not to mention a lot of money, 
take much more than the average time to settle. 
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I can cite just as a couple of examples, without going into detail, 
several grain cases—and you can understand the interest of The Quaker 
Oats Company in proceedings of that type—one which was initiated in 
June of 1947; another filed in September of 1955 which has recently 
been consolidated with the first for the examiner’s proposed report; and 
a third which has been wending its weary way since it was initiated in 
January of 1951. All three are still before the Commission, but in fair- 
ness, I certainly must add that two of these cases have been before the 
courts and are only still before the Commission for this reason. But 
the first decision in the 1947 case was rendered in 1953; and in the 1951 
case, in 1955. 

While we are on the subject of statistics, we should keep in mind 
they may apparently show a blacker picture under the new organization 
and procedures for the reason that the simpler cases which tend to pull 
the averages down will be excluded, because they will be settled at a 
lower level in the Commission ranks or not initiated in the first place. 

We might ask the question: ‘‘How serious is this problem of delay? 
Don’t we all make a part of our living by filing petitions, protests, briefs, 
replies, and the like?’’ I suppose a sociologist or psychologist—without 
our intimate knowledge of these matters—might say that the current 
emphasis is due to its contrast with the speed of astronauts and cos- 
monauts, automation, mechanical computers and the population explos- 
ion; but I think there is more to our concern than that. 

We might first segregate the cases in which lengthy delays really 
don’t bother anyone at all, and I am thinking now of a proceeding such 
as Ex Parte MC-45. This was an investigation instituted by the Com- 
mission October 10, 1949, to determine whether commodity lists under 
class or generic headings should be established to be used in motor car- 
rier certificates. It was three years later, on October 20, 1952, that a 
decision was issued. I didn’t participate in that case, but I think we 
ean safely say there were no compelling reasons for speeding up this 
investigation, and that the delays were of little or no real consequence 
to the parties. 

Then, too, there are cases where parties use the time to get together 
and reconcile their differences or settle ‘‘out of court,’’ and you might 
say that if it is used for that purpose, this delay we are talking about is 
actually desirable. 

In contrast, a delay of six months in an I & S case involving com- 
petitive rates could seriously inconvenience industry and result in irre- 
vocable loss of traffic to the involved carriers; and in a big case pro- 
longed uncertainty might well result in postponement of investments, 
perpetuating uneconomical practices in industry, or resulting in pre- 
cipitous and ultimately improper decisions by industry. 

Another aspect is the extent to which delay results in resort by 
industry to private carriage. This may happen in connection with ap- 
plications for operating authority where particular types of services are 
needed promptly, but for one reason or another are tied up in litigation ; 
or on the other hand, where certain rates are needed to obtain the 
business but are held up by protests of competing carriers. 
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Finally, I think you will agree that nothing is more stultifying than 
to have issues decided in relatively insignificant cases while broader, 
more inclusive cases are pending. I believe it is quite possible to have 
situations where limited issues, considered separately, might be decided 
otherwise if included in a broader case in which other issues may in- 
fluence the decision. 

I think, too, that the consequence of a long drawn out proceeding 
is that its delay actually spawns a great deal more litigation. 

Recognizing the consequences of delay, we might examine some of 
its causes. 

First, we must realize that even with the significant improvements 
in the organization of the Commission which have been effectuated in 
the past few months, there is still a tremendous case workload, and 
certainly the sheer volume of work is contributory to delay in disposing 
of proceedings. And this will continue to be true until enough time 
has passed for the full effects of these organizational and procedural 
changes to be felt. 

Right at the initial stages of proceedings, of course, we can see 
delays which can be laid at our own door. I refer to improperly con- 
ceived or filed complaints and applications where time is wasted and 
the proceedings delayed while amendments or supplemental material 
are acquired. 

Parties not being ready to present a case, or being only partially 
prepared when it is assigned, also cause delay which we practitioners 
should be diligent to avoid. For example, you may recall that certain 
railroads, by their petition of March 24, 1958, sought an extension of 
eredit periods on carload freight under Ex Parte 73. The Commission 
reopened the proceeding on August 8, and although hearings were not 
held until December, it was necessary, simply because some parties 
were not prepared even in that time, to have a second hearing in Febru- 
ary of 1959. 

I am sure we have all seen petitions for postponement based on 
counsels’ activities in other cases. While I realize that the workload 
problem is not unique to the Commission, on the other hand, I question 
whether delays on these premises don’t subordinate the public interests 
to those of the practitioners. Those engaged continuously in practice 
before the Commission should consider carefully in taking on a case the 
possibility of conflicts in schedules or overloading themselves. 

An area where there appears to be room for improvement is in 
planning examiners’ itineraries. I have seen a hearing postponed right 
in the middle because not enough time had been allowed when it was 
scheduled; on the other hand, I know of instances where examiners in 
the field found themselves with time on their hands waiting for their 
next hearing. Here too, we practitioners can be of help in providing 
the Commission with reasonably accurate estimates of time required to 
present our cases. 

On this same point, I suggest it might be false economy to keep 
examiners on a prolonged itinerary. I don’t believe they can be ex- 
pected to work on other cases which they heard weeks or months ago 
while on an extended road trip. Wouldn’t it be better to keep their 
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dockets more current by bringing them back to home base after hearing 
one or two cases, giving them the opportunity to conduct their research 
in their offices and allowing enough time between field assignments to 
keep their report writing on a more up-to-date basis? 

I am sure you could add many other causes of protracted proceed- 
ings, but a final point which I consider most important in avoiding 
unnecessary delay relates to the management or firm direction of cases, 
particularly the larger ones, by the Commission. 

Once a proceeding of any consequence is launched, the Commission 
should move in and direct its course in a very positive and affirmative 
way to develop an adequate—but not superabundant—record. The 
ease should not be allowed to drift in the manner of a rudderless ship, 
responsive only to the petitions of the parties. 

The decision-making stage of a proceeding is one I have not par- 
ticularly touched on in discussing the cause of delay, and certainly, this 
is one point where adequate time for careful deliberation is absolutely 
essential. We know there are many tough nuts the Commission has to 
erack, and this cannot be done in haste; but this does not excuse inade- 
quate or overadequate procedures which withhold the case from the 
decision-making stages for years; nor is it an excuse for indefinitely 
postponing the judgment day. 

Having tried to identify and evaluate delay as a factor in Commis- 
sion proceedings, we should see what we can do about it and take a look 
at prospects for the future. 

Commissioner Murphy and Judge Prettyman, as well as the panel- 
ists yesterday, and my friends here this morning, have made presenta- 
tions which leave no doubt that regulation today is in a period of 
transition, and we can look for improvement in progressing proceedings. 
To the extent the Commission takes advantage of the recent changes to 
engage in more policymaking, the number of cases coming before it will 
be cut down, for the simple reason that shippers and carriers will have 
a better idea of just where they stand. It should also be possible to 
decide cases faster if they are on a managed record, rather than the 
morass resulting from numerous complaints. 

Research initiated and directed by the Commission in connection 
with costs or traffic movements instead of reliance on obviously—and 
understandably—biased presentations of the parties seems to me de- 
sirable. 

Greater use of prehearing conferences under the firm stewardship 
of the Commission to determine the type of evidence to be introduced, 
and perhaps even the format of the exhibits, should cut down on ex- 
traneous matters and help insure introduction of pertinent evidence. 

Another suggestion: Perhaps the printed decision which now shows 
the date a case was decided should also show the date it was initiated, 
bringing to the full light of day just how long the proceeding did take. 

I am sure, too, that changes in the Rules of Practice, coordinated 
with the organizational changes, will be helpful, and our Committee on 
Procedure, in its report, specifically called attention to this area for 
study. Obviously such changes will have to be considered carefully so 
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that the rights of the parties are protected. But there are opportunities 
here to cut days or weeks or months from the time required to get a 
case in shape for consideration by the Commission. 

To sum up, I have tried to point out some of the fallacies in the 
current trend to equate the issuance of decisions and disposal of cases 
solely in terms of speed as indicated by statistical averages; that never- 
theless, delay is a serious problem, and that we—the Commission and 
the practitioners—have a great opportunity and challenge in this time 
of transition to do something about it. 

Commissioner Goff: Thank you, Mr. Mann. 

I think I should state, while I still have the opportunity, that in 
spite of all the criticism that has been leveled at commissions generally I 
am proud of the record of the Interstate Commerce Commission. When 
you consider our workload, which is a massive one, when you consider 
that our annual workload is roughly four times the contested workload 
of all other agencies under the House Interstate Commerce Committee 
combined, we have not done so badly. It is my opinion, biased as it is, 
that compared to some of the regulatory agencies, we are a marvel of 
celerity and efficiency in the disposal of cases. That doesn’t mean that 
I don’t think we have plenty of room for improvement. 

President Thomas: Now, this fine panel is open for questions. 

Mr. James Bistline (Washington, D. C.) : I am somewhat concerned 
over this: Your suggestion on the public counsel. It seems to me that 
the Interstate Commerce Commission evaluates and determines what 
the public interest is. I wonder how this public counsel you refer to 
in the Maritime Commission has the wisdom to determine what the 
public interest is as contrasted to the Commissioner or somebody else? 

Mr. Tolan: Mr. Bistline, the position of the public counsel, as I 
visualize it, is in the same type of operation as in the Federal Maritime 
Board action. Now, what they would do in that case is this: They, in 
maritime cases, intervene in cases of major public interest. They see 
that the record is developed. For example, if you and I were litigating 
opposite sides of an issue that involved, for example, freight rates to 
Alaska—which is one that they were in recently—the Federal Public 
Counsel intervenes. He is a party of record. He usually takes a third 
position on cross-examination. If he feels that the cost data submitted 
by one of the parties has not been gone over properly, that there are 
deficiencies in it, then he has a staff man, a cost man at his elbow, and 
he then cross-examines and makes sure that the record does show either 
the deficiencies or otherwise, of the evidence. He is not, in most cases, 
an outright participant but he sees that the evidence is developed. 

I think that many of us were involved in an I. C. C. ex parte hearing 
that was held in Kansas City several years ago, and I know many of us 
held our heads at the procedures that were executed at that hearing, 
where everything was done on the theory that the adversary parties at 
that hearing would adequately protect the public. 

Now, under the Administrative Procedure Act, if the Commission 
must determine on the record, and exclusively on the record, I think 
it is sheer coincidence if the interests of the public generally should be 
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those of the parties that are represented at that hearing. For that 
reason, it is my belief that if we set standards of proof, I mean spelled- 
out standards of proof, we can’t expect the examiners to do the job. 
They have the power to seek more information from the people, but as 
a matter of fact, we know they do not in many or in most cases. For 
that reason, I believe an impartially staffed public counsel could answer 
the objections of so many ‘‘do-gooders’’ and sincere people. I don’t 
mean to imply that the public interest is not protected in these 
adversary matters. I think we can answer that decisively if the 
Commission would do as the Federal Maritime Board has done in matters 
of general transportation importance, and that is to set up a separate 
bureau and have it properly staffed. I am sure that Senator Magnuson 
and the Congress would approve a budget without serious question, 
in order to do that. 

Mr. Lowis Larson (Denver, Colorado) : I would like to ask Mr. Mann 
if he doesn’t believe that in cases involving just a few parties, in which 
the issues are relatively narrow, if a greater liberality by the Commis- 
sion in the use of discovery procedures wouldn’t produce a tighter 
record at the time of hearing, and in some cases obviate the need for 
another hearing by, for example, exchanging cost data before the hear- 
ing, and then be able to proceed into the evidence that is going to be 
produced at the hearing before you actually get there? 

Mr. Mann: I don’t think there is any question about it. 

Mr. Larson: You do agree, don’t you, that ordinarily the Commis- 
sion refuses to permit that kind of discovery? 

Mr. Mann: I think there is greater use of such procedures. 

Mr. William Wildman (Chicago, Illinois): My question is to Mr. 
Huston. Possibly the Commissioner can aid in answering this question 
if he has anything to add. Is it your expectation that in future decisions 
by the division of the Commission there will appear a specific expression 
that the proceeding is or is not one involving a matter of general trans- 
portation importance ? 

Mr. Huston: Mr. Wildman, as I interpret the rule on that, where 
the Commission finds that a case before the division involves an issue of 
general transportation importance, that will be noted in the decision of 
the division. And if the Commission is not of that opinion, it will not 
say anything about it. That is just my interpretation of how they prob- 
ably will do it. 

Commissioner Goff: As a matter of fact, I had a case come over my 
desk just the other day which said right at the top: ‘‘ We do not consider 
this a case of general transportation importance.’’ So they did find in 
the negative on that particular case. 

Mr. William Blackledge (Oklahoma City, Oklahoma) : My question 
is directed to Mr. Tolan, and if I may, I would also like to ask for an 
expression of Commissioner Goff’s opinion on this. The question is: 
In view of the difficulty of bringing legislative standards of proof, as 
we have experienced in these bills that are now before Congress, and in 
view of the use of the case-by-case approach by the courts in establishing 
standards of proof, isn’t your criticism really directed to the quality 
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or caliber of the so-called institutionalized decision that just discusses 
the evidence and avoids the issue and arrives at a decision that will not 
be followed in the future, instead of at the lack of standards of proof 
established in a rulemaking proceeding? 

My second question is this: Don’t you think that the new decisional 
process which will follow the recent reorganization will improve this 
case-by-case approach, so that it will better establish these standards 
in a rulemaking proceeding? 

Mr. Tolan: I am not completely sure that I have all the essence 
of the question. But if this is correct, and if this is the right analysis, 
first, I do not see the case-by-case approach of the past as laying down 
a sufficiently clear standard of proof that we can follow; therefore, I do 
not think the Commission decisions of the past are any particular guide 
for the future. 

Then the second part of the question, will the new divisional ap- 
proach and the procedures as outlined by Mr. Huston and others, will 
that improve it? In my opinion, probably yes, because with the new 
procedures of one Commissioner acting only on one division, you would 
have, for example, Commissioner Freas and the others on division 2 
acting repeatedly in matters presumably with a similarity in nature. 
You would get a consistency of decisions over a period of months that 
should have more consistency than in the past, where it has vacillated 
between numerous Commissioners. However, I think it is unrealistic 
to feel that there will not be changes in the personnel of the Commis- 
sion, which, of course, takes that away. Again, I think that cases going 
to the full Commission of general transportation importance would, 
of course, diffuse other ideas into that. My feeling is the other way. 
The Commission, sitting as a body, should say to the individual Com- 
missioners, or to the board, if they are successful in having rate cases 
by legislation determinable by a board, they should state as a Commis- 
sion exactly what is wanted in a certificate case. Take the gelatinous 
words of the law and define it into language that is so clear that our 
secretaries would be able to interpret the general meaning of the words. 
We should make it that simple. There is nothing complex about this 
thing that can’t be spelled out. Why not spell it out in understandable 
language? And then the Commission can change that, if it is improper, 
and if they find it doesn’t do the job. But what is wrong with spelling 
it out? 

Commissioner Goff: I think, Mr. Tolan, that you have made a very 
intriguing suggestion. However, I believe it was touched on in one of 
the recent reports. This occurs to me just offhand from hearing your 
remarks. Certainly, I don’t want to prejudice any of your judgment 
on the matter. In the first place, there is a danger in trying to make 
any rigid set of rules. They would necessarily have to be only a mini- 
mum because there are a lot of new things happening. The ingenuity 
of counsel brings out thoughts that none of us ever had before. I would 
want to be sure, if we embarked on any such proposals, that there was a 
full opportunity for the new developments that are taking place. 
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In the second place, I think this rulemaking procedure is a pretty 
long process and a very difficult process. But the proposal is something 
on which we would like to have your advice. 

Mr. Lowe P. Siddons (Colorado Springs, Colorado): Mr. Tolan, 
would not the object of the Commission to surrender principle for 
making these decisions be very much enhanced if the transportation 
policy was abolished and the Act clearly define what is meant thereby? 

Mr. Tolan: In my opinion, very much so, yes. As a matter of legis- 
lative action, I think it is wishful thinking and impossible to obtain. 
Every trend of current legislative action is to bring all transportation 
into a generalized plan. I believe Mr. Lishman’s talk yesterday was 
most clear-cut on that point, that we lack a system. The C. A. B. goes 
one way; the others go another. So the tendency is not to diffuse the 
policy, but the tendency is to bring everything into a policy. 

Now, I believe, if we bring everything into a system, and the I. C. C. 
drags its feet, sets no standards, drifts along, when Commissioners go 
up to the Hill and they are asked, ‘‘How did you decide this case?’’ 
The Commissioners say, ‘‘we decided it on an ‘ad hoc’ basis in essence.”’ 
The Congressman yawns and is not impressed. They are going to lump 
the Commission in with all of these other groups, and we are going to 
find that Congress is playing like a child with a hammer with this field 
of endeavor. Therefore, I believe we must recognize that the tendency 
is to systematize and bring it into a uniform policy rather than diffused. 
And if we are going to have the Commission maintained as a separate 
and independent agency, we must separately and independently set up 
standards which Congress will recognize as being so good that they can 
exempt the Commission from whatever rules they might put on the 
F. T. C. or something else. 

Martin L. Cassell (Chicago, Illinois): First, I would like to make 
an observation to Mr. Tolan in regard to his public defender, that he be 
a perfectly impartial one. I think that almost by definition he has to 
take a stand. We have seen a good deal of it on the state level. Auto- 
matically, the public defender must be against rate increases. If he 
weren’t, he couldn’t hold his job. He is automatically against train 
discontinuances. If he weren’t, he couldn’t hold his job. You can go 
through all of the categories of cases in which he might participate, and 
he automatically has that position. 

Another thing I find objectionable about it is that he becomes a 
judge as to what the position of the Commission should be. We already 
have the problem of the Department of Justice, which I think is enough, 
if not too much. And on questions of appeal, I think the public defender 
would have to defend all the way through. He couldn’t stop at merely 
perfecting the record. 

I would like also to say something about the standards of evidence. 
I very much agree with the remarks just made by the Commissioner. 
I would like to make this more of a question rather than just a statement. 
I don’t see how you can have standards of evidence, a criteria set up in 
advance, that is at all effective, unless it is so very big and general 
as to be nothing more than just general statements that don’t address 
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themselves to anything in particular. You have mentioned the Western 
Pacific case that is coming up. I doubt if there could be any standards 
there which the parties could subscribe to in advance as being adequate 
to rule on the evidence in that case short of the litigation. Aren’t you 
going to ask for a complete code twice as long as our decisions which 
are already in the books? 

Mr. Granville R. Curry (Washington, D. C.): Mr. Tolan, in your 
suggestion of a public counsel, you referred to an illustration where 
public counsel might have an expert from the Cost Section to advise him. 
Does your suggestion go to the point that was more or less raised by 
Mr. Carter yesterday ; that is, having the public counsel put in a witness 
from the Cost Section who would indicate what the view of the Cost 
Section was so that that would be available to the parties before the 
case was mature? 

Mr. Tolan: Yes, I think he should have someone there to back up 
the correction of evidence with a competent witness. 

Now, I do very much disagree with the gentleman there who said 
that the position of the public counsel should be one of intervening 
against rate increases and things of that nature. I would very much 
oppose that type of action. The only type of action I would support 
here, and that is all I can suggest, is that we should have standards of 
proof; and then secondly, I think there should be public counsel in those 
important cases to see that the record is developed. I do not think 
public counsel should take either side, but that he should merely make 
sure that the record is developed. 

Now, on the second point: Will this be a voluminous affair? It 
may be. I don’t know. I know a little of one narrow field in this 
practice. I know nothing of certificate work or carrier work. And for 
that reason, I would submit that the practicality of rules in other fields 
of practice than in the rate field would have to be developed, if possible, 
by experienced practitioners in that field. 

Mr. Clarence Ringling (Louisville, Kentucky): My question is ad- 
dressed to Mr. Tolan. If the Commission should establish standards of 
proof, wouldn’t we be inviting ourselves out of jobs as attorneys in 
practicing before the I. C. C.? 

Mr. Tolan: The answer is yes. The second answer is that we can 
sit here and move paper soldiers all around the paper battlefront, but 
if we do not do it, and if the people who are urging approval of Senate 
Bill No. 1197, the changed rule of ratemaking, if we say it can’t be done, 
I predict that we will become the recipients of Congressional standards 
which will be even more difficult to work with than those that we could 
formulate ourselves. The answer is that we will, by spelling out stand- 
ards, eliminate cases that should not have been filed in the first place. 
But in view of the increasing workload, I doubt that any competent 
practitioner really wants to foster the development of a case that is a 
lost cause from the start. 

John F. Edell (Kansas City, Missouri): I have two questions for 
Mr. Huston. 
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Under the revised Rule 101, since division decisions in many in- 
stances will now be administratively final, I would like to call your atten- 
tion to the fact that, assuming a 2 to 1 decision by the division, we have 
an administratively final decision representing the opinion of only two 
members of an 1l-member agency. Don’t you feel that those who have 
recourse to the Commission are entitled to a decision which might be 
more representative of the thinking of the entire body? 

Mr. Huston: Let me put it this way, Mr. Edell. If I knew I were 
on the losing side in that type of a case, I would feel very strongly that 
I had been gypped. I think, here, what the Commission is trying to do 
is, of course, to cut down the number of decisions that are made in any 
particular case. And in doing that, I think they are undoubtedly going 
to step on somebody’s toes along the way. But the way I interpret 
section 17(6) of the Act is that they do have a perfect right to do it 
the way they have done it. 

Mr. Edell: I have no argument, of course, with what the Commission 
is attempting to do and I don’t question its right to do it. My second 
question is this: The courts have consistently and very rightly, in my 
opinion, held that they will not superimpose their judgment upon the 
exercise of administrative discretion by a regulatory agency. 

Do you feel that if these administratively final division decisions 
are appealed to the courts that there will be more of a tendency toward 
the courts to superimpose their judgment upon that of the Commission 
when they find that this exercise of administrative discretion is by only 
two Commissioners? 

Mr. Huston: I don’t anticipate any particularly great likelihood of 
that happening any more than it has at present. However, there have 
been some fairly recent cases in which the courts have interfered with 
the Commission’s denial of a rehearing in a particular case or some other 
form of relief in which they have, you might say, somewhat interfered 
with the Commission’s discretion. So it is entirely possible that some 
courts might be tempted, where it is merely a 2 to 1 decision, to treat 
it as having somewhat less stature than a decision of the full Commission. 

Commissioner Goff: Gentlemen, I regret to say that I have to be in 
Washington tonight and that the only plane available is one which I 
will have to catch very soon. So, I am going to turn the meeting back 
to your President, and I hope you will continue with your program. 
I do want to express my regret that I am not able to have the advantage 
of hearing these other questions. But before I go, I want to thank the 
panel for the work they have done. I am sure that this audience has 
manifested a real interest by their attention during the proceedings. 
I want to congratulate you on your papers, and also I wish to thank all 
of you and your President for the opportunity of appearing here myself. 
Thank you. 

President Thomas: We are ready to proceed. 

Mr. Donelan (Washington, D. C.): Mr. Tolan, I have an open mind 
on the very stimulating discussion of Mr. Tolan. I think there is an 
important division to be drawn between the proposition that ultimately 
the Interstate Commerce Commission is not bound by stare decisis and 
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the proposition that in a great number of cases they utilize the benefit 
of their previous decisions and apply principles embodied in these deci- 
sions. I would like to ask Mr. Tolan to comment on whether or not, 
in his judgment, the fact that ultimately the Commission is not bound 
by stare decisis means that they could be generally charged with deciding 
each case on an ad hoc basis? 

Mr. Tolan: In my opinion, yes. Again, let me limit my own experi- 
ence in answering that. I talk only in rate matters. I know nothing of 
certificate matters or anything of that nature. But in speaking on rate 
matters, it is my conviction that most of the cases are determined on a 
case-by-case basis. And I defy any of the people to find any clear-cut 
trends that will run through a series of Commission cases that you 
could spell out with exactitude. The best proof of that is to look at the 
tremendously talented group of people who have these cases of major 
transportation importance which are being litigated tooth and toenail 
from one end of the spectrum of the law involved in rate matters to 
the other. And each case is almost tried on a de novo basis. I believe 
that you would have to say that the ad hoe method of decision is the 
method used by the Commission today. If some one of you can find a 
trend in rate matters, I would say you have a very good eye for the 
decisions. 

President Thomas: Are there any further questions? 

Mr. Perry (Houston, Texas): I don’t think this is a question. I 
will direct it, though, to Harvey Huston. 

I think we have all in the past couple of years found ourselves 
engaged in cost finding and with experts in cost finding. These are very 
fine and wonderful gentlemen. They are also very confusing. In some 
eases the examiner will permit an exchange of material and permit 
conflicting cost experts to arrive at some type of conclusion. Sometimes 
this is done in the course of the hearing; sometimes it is a settled and 
adjourned hearing. There is never any particular policy followed. It 
depends entirely on the parties. Sometimes they have as many as four— 
at least I have had as many as four—conflicting cost experts all working 
from the same underlying papers, and they don’t agree. When you go 
to cross-examine these people, you rarely know where to start. You 
don’t know where you came out when you are through. You try to 
reach conclusions from this and you come up with conclusions that do 
not seem to follow. You then find the Commission deciding this thing 
upon their own expertise, which is fine, but you have no method of 
knowing in what fashion, if at all, this reaches the Cost Finding Section. 

Now, I think the Rules of Practice should set out a prehearing 
exchange of cost finding material, and this prehearing exchange should 
be accomplished through the Cost Finding Section; and we should arrive 
at a witness or witnesses who agree on certain underlying principles 
from which these experts may reach these conclusions and we may test 
those conclusions. But right now, we have no method or means. We 
never know which way we are going on it. 

Now, perhaps I am singular in this opinion but that is what I run 
up against. If there are any other thoughts on it, I would like to hear 
those. Do you agree? 
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Mr. Huston: Mr. Perry, first of all, I will waive my objection that 
this is improper cross-examination, because it is not really confined to 
my direct presentation, but I will waive that. 

Mr. Perry: I think that is right. 

Mr. Huston: I do not agree that it would be possible for cost experts 
to agree in advance of a hearing, say, at some prehearing conference or 
some meeting of that sort, to agree on factual details. It is my ex- 
perience with expert cost witnesses that they practically never agree 
on the particular matters in a particular case. And I do think that in 
some cases a procedure has been adopted which is fairly helpful, and 
that is to have the cost evidence period in advance of the hearing, at 
least, by one side, say, for thirty days, and then have a hearing for the 
specific purpose of cost examining on that particular testimony, because 
it is extremely difficult, I have found. And I am sure many of you 
have to cross-examine on cost evidence that you have seen for the first 
time at that very hearing. I think sometimes if you can have the matter 
to study for a period, say, of thirty days, and perhaps have your own 
cost witness go over it, you can make a more effective cost examination. 
But I don’t agree that you can get much in the way of agreement be- 
tween cost witnesses before you come to a hearing. 

Mr. Perry: Well, now, Mr. Huston, you understand that I suggested 
that this be processed through the Cost Finding Section with the inten- 
tion that these cost finding people do obtain some area of agreement 
- _ to the underlying factors. You don’t agree that that could 

one? 

Mr. Huston: Oh, I think you can perhaps get agreement in a 
rather limited area. But in so many of these cases the real issues among 
the cost men come from the fellow that departs from some of the Com- 
mission’s recognized formula, and that is the point on which they don’t 
agree. So I am not too optimistic as to how much can be accomplished 
that way. 











Book Review 
Commercial Motor Transportation, Fifth Edition 


By Charles A. Taff.* 701 pages. Richard D. Irwin, Inc., Homewood, Illinois. 
1961. $10.60. 


Reviewed by Frirz R. Kaun t 


Dr. Taff’s book is assured of continued first place among the texts 
on the motor carrier industry by this, its third edition. From what in 
1950, when it first appeared, was largely a collection of excerpts from 
Government and trade association publications, the work has matured 
into a thoughtful study of truck and bus transportation, itself making 
a valuable contribution to the authoritative writings in the field. 

The changes that set the third edition apart from the immediately 
preceding one may not be readily apparent. They resemble each other 
physically, and the scope of their coverage is substantially the same. 
To be sure three new chapters have been added—on Financing Motor 
Carrier Operations, Motor Carrier Operations, and Labor Relations; 
however, much of their content had appeared under other chapter head- 
ings in the earlier editions. 

Rather, the changes that have been made are more elusive. A few 
sentences have been dropped here and some paragraphs added there. 
However, throughout there seems to have been a molding, a reworking 
of the text to give it greater substance and consistency. Projecting from 
the revision, more so than ever before, is the personality of its author, 
and Dr. Taff speaks with the authority and conviction that his added 
years of experience and increasing prominence permit. Thus, he criti- 
cizes the motor carrier industry in his chapter on Motor-Carrier Rates 
and Ratemaking : 


Mistakenly, many motor carriers feel that the railroads are 
their primary competition; if they provide better service at much 
the same rate, they will be able to compete successfully for the 
traffic. Private carriage, however, is the real competition for-hire 
carriers must meet. To do so, for-hire carrier rates must be based 
on motor-carrier costs. It is appalling that motor-carrier rate bu- 
reaus have not taken the lead in developing continuing cost studies 
for their member carriers. Sporadic cost studies have been made 
for particular rate proceedings but one-time studies are not suf- 
ficient in developing a cost-related rate structure. 


Elsewhere, in this chapter on Labor Relations, based, surely, on 
complaints he must have heard from former students, Dr. Taff takes the 
motor-carrier industry to task: 


* Charles A. Taff: B.S. in Commerce, 1937, M.A., 1941, State University of Iowa. 
Ph.D. 1952, University of Maryland. ‘S ; 
t Attorney, Interstate Commerce Commission, and Assistant Professor of Motor 
Transportation, Southeastern University, Washington, D. C. The review reflects 
Kahn's personal views. 
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More attention should be given by management to an upward 
revision of the pay scale for nonunion employees. As was pointed 
out earlier, the average wages for intercity drivers are higher than 
for most supervisory personnel. In some instances, drivers are 
making more than middle management. The wages of many drivers 
are as high as $1,200 a month. Management which allows inequities 
of this type to occur is neglecting its obligation to nonunion em- 
ployees and will have increasing personnel problems unless adjust- 
ments are made. 


Commendable, too, is the speed with which the book was produced 
after the revisions were submitted to the publisher. Hence, it contains 
discussions of the Western Express case, dealing with the right of gen- 
eral commodities carriers to carry liquid bulk commodities in collapsible 
containers, and the J-7 case, dealing with the grant of authority to 
contract carriers in the face of potential traffic losses by common car- 
riers, though the developments discussed occurred only earlier this year. 

Of course, in the process of revision it was inevitable that some 
useful material in the earlier editions would be eliminated. Thus, the 
lengthy section on the §. A. E. Standard Commercial Vehicle Nomen- 
clature in the chapter on Equipment has been excised, but now the book 
lacks an adequate discussion of truck and body styles and their termi- 
nology, together with appropriate illustrations. 

Inadequate, too, in this edition, as it was in the earlier editions, is 
the section on trade associations. While the organization and functions 
of the American Trucking Associations, Inc., are briefly reviewed, too 
little attention is paid to the state trucking associations. In many states, 
these groups wield considerable influence with their legislatures and in 
no small measure determine the pattern, if not the amount, of the taxes 
and regulatory restrictions imposed on highway carriers, intrastate and 
interstate alike. In general, the book dismisses intrastate trucking rath- 
er lightly and addresses itself primarily to the characteristics and prob- 
lems of interstate carriers of property. 

In his chapter on Types of Carriers, for example, Dr. Taff breaks 
down truckers into their various generic groupings, but he skips the 
first classification: Whether the carrier is an interstate or intrastate 
operator. The chapter assumes, as does most of the book, that the 
trucker is one engaged in interstate commerce. Disturbing, also, in the 
classification discussion is the grouping of for-hire carriers into cate- 
gories, common carriers, contract carriers and exempt carriers, though, 
of course, for-hire exempt carriers necessarily are common or contract 
carriers. An intermediate breakdown into regulated and not regulated 
carriers would lend clarity to the discussion. 

The noted deficiencies in the book, however, are of minor signifi- 
eance. Dr. Taff has provided a valuable text affording a thorough intro- 
duction to the motor carrier industry. It fully merits the success that 
reasonably can be predicted for it. 











News of Interest to Practitioners 
Congressional Activities 
Public Law 87-247 


The legislation to amend section 17 of the Interstate Commerce Act, 
H. R. 8033, was signed into law by President Kennedy on September 
14, 1961, and became Public Law 87-247. This was the bill requested 
by the Interstate Commerce Commission which would allow delegation 
of authority as a move to speed up cases and give Members of the I. C. C. 
more time to devote to more important issues. 


S. 1197 


The legislation, 8. 1197, which would amend the Rule of Ratemak- 
ing, remains pending before the Senate Commerce Committee. No mo- 
tion was made to kill the bill and no vote was taken on a motion to 
approve it, thus action is deferred until the next session of Congress. 
The measure was opposed by the Interstate Commerce Commission and 
the agency suggested that it should be given time to interpret fully the 
meaning of section 15(a) (3) as enacted by the Transportation Act of 
1958. It is this section that S. 1197 would amend. 


0. C. D. M. Name Changed 


A bill, H. R. 8406, providing for change of the name of the Office 
of Civil and Defense Mobilization to the Office of Emergency Planning, 
has become Public Law 87-296. President Kennedy signed it in the 
closing days of the First Session of the 87th Congress. The purpose is 
to describe more accurately the duties of the office since many of the 
functions were recently transferred to the Department of Defense, with 
the O. C. D. M. reconstituted as a small executive staff agency. 


H. R. 2429—Public Law 87-221 


Legislation ‘‘To prohibit destruction of, or injury to, certain prop- 
erty moving in interstate or foreign commerce, and for other purposes,”’ 
known as H. R. 2429, has now become Public Law 87-221. 


Interstate Commerce Commission 
Retirement of Interstate Commerce Commission Employees 


Walter J. Schuler, Safety and Service Agent, Minneapolis Office, 
Bureau of Safety and Service, retired effective September 30, 1961. Fol- 
lowing his appointment as Inspector of Safety Appliances in 1934, he 
had continued with the Commission over 28 years. 

Lloyd W. Miles, Safety and Service Agent, Denver Office, Bureau 
of Safety and Service, retired September 30, 1961, with over 12 years of 
Government service. Part of this service was in the Federal Housing 
Administration. 

Mrs. Evelyn M. Hollingsworth, Chief Clerk, Atlanta Office, Bureau 
of Motor Carriers, retired September 30, 1961. For more than 20 years 
she had been with the Federal Government. 
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Mrs. Ora E. Dodson, Accountant, Annual Reports Branch, Section 
of Reports, Bureau of Transport Economics and Statistics, retired Sep- 
tember 29, 1961, with over 43 years of service. Except for assignment 
with the Army Medical Corps in 1945, this was continuing service with 
the Commission. 

Mrs. Margaret F. Thomas, Administrative Assistant, Office of the 
General Counsel, retired on September 9, 1961, with over 35 years of 
Federal service. Before joining the Commission, Mrs. Thomas was em- 
ployed at the U. S. Government Printing Office. 

Joseph W. Messina, File Supervisor, Section of Tariffs, Public 
Tariff File Branch, Bureau of Traffic, retired September 30, 1961, with 
over 37 years of Federal service. Mr. Messina has served in various 
capacities in the Commission during this time. 


Three Consultants Appointed to Aid |. C. C. Mobilization Planning 


The Interstate Commerce Commission announced on September 27, 
1961 the appointment, effective September 14, 1961, of John V. Law- 
rence, A. W. Koehler and A. W. Wuerker as Consultants, without com- 
pensation, on mobilization requirements for domestic transportation. 

Mr. Lawrence and Mr. Koehler are assigned to advise the Bureau 
of Motor Carriers with respect to the preparation and development of 
transportation mobilization readiness plans for domestic transportation. 
Mr. Lawrence is Managing Director of the American Trucking Associa- 
tions, Inc. Mr. Koehler is Secretary-Manager of the National Association 
of Motor Bus Owners. 

Mr. Wuerker is assigned to advise the Bureau of Water Carriers 
and Freight Forwarders. He is Assistant to the President of American 
Waterways Operators, Inc. 


Chapter News 
Baltimore Chapter 


Mr. Karl J. Grimm, Chairman, reported that Honorable Rupert L. 
Murphy, Vice Chairman, Interstate Commerce Commission, addressed 
the Chapter at its meeting on September 22, 1961, at the Southern 
Hotel, Baltimore. He discussed the subject of ‘‘What the Association 
Means to the Commission.’’ 


District of Columbia Chapter 


Mr. Harry C. Ames, Jr., Chairman, reported that William D. 
Quenstedt, Deputy Administrator, National Capital Transportation 
Agency, was guest speaker at the October 9, 1961, meeting at the Presi- 
dential Arms, Washington, D.C. This new Federal Agency was created 
in 1960 to deal with the ever-expanding local transportation problems 
of the Washington area. 


Pittsburgh Chapter 


Dwight L. Koerber, Chairman, reported that Fritz R. Kahn, Office 
of the General Counsel, Interstate Commerce Commission, addressed the 
Chapter on October 4 at its Annual Meeting at the Penn Sheraton Hotel. 
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Mr. Kahn discussed the background and significance to practitioners of 
recent organizational changes made in the Interstate Commerce Com- 
mission. Mr. Kahn is a former Editor in Chief of the I. C. C. Prac- 
titioners’ Journal. 


Carolina Chapter 


W. L. Murph, Jr., Chairman, reports that the Carolina Chapter’s 
Annual Meeting was held on November 3, 1961, at the Hotel Charlotte, 
Chelsea Room, in Charlotte, North Carolina. Mr. John C. McWilliams, 
transportation consultant, of Washington, D. C., spoke on ‘‘ Competitive 
Transportation Costs.’’ 


Personalities & Events in the News 
New President of A. T. A. Elected 


Clarence A. Kelley, President of Dixie Ohio Express, Inc., Akron, 
Ohio, was elected President of the American Trucking Associations, at 
the organization’s 28th Annual Convention, in the Statler-Hilton and 
Mayflower Hotels, Washington, D. C., October 8-13, 1961. 


New President of N. D. T. A. 


Mr. William B. Johnson, President of REA Express, New York 
City, and a member of the Association of Interstate Commerce Commis- 
sion Practitioners, was elected President of the National Defense Trans- 
portation Association at its Convention held September 17-20, 1961 at 
the Denver Hilton Hotel, Denver, Colorado. 


St. Lawrence Seaway Development Corporation Board Members Sworn In 


Secretary of Commerce Luther H. Hodges recently administered the 
oath of office to three members of the Advisory Board, St. Lawrence 
Seaway Development Corporation, U. 8S. Department of Commerce: Paul 
M. Butler, South Bend, Indiana and Washington, former Chairman, 
National Democratic Committee ; Dr. N. R. Danielian, Washington, Presi- 
dent, Great Lakes St. Lawrence Association; Thomas P. McMahon, At- 
torney, Buffalo. The Advisory Board is made up of five members, 
nominated by the President and confirmed by the Senate, who review 
the general policies of the Corporation including design and construc- 
tion of facilities, and rules of measurement for vessels. 


Circuit Judicial Conference to Meet 


Chief Judge Wilbur K. Miller of the United States Court of Appeals 
for the District of Columbia Circuit has appointed a Standing Com- 
mittee on Topics, to suggest matters to be discussed at the next meeting 
of the Circuit Judicial Conference, which will be held in the spring of 
1962. The Committee is composed of Circuit Judge George T. Wash- 
ington, Chairman, District Judge Richmond B. Keech, James M. Earnest, 
Thomas A. Flannery, Thomas Searing Jackson, Bernard Margolius, John 
E. Powell, and William E. Stewart, Jr. 

The governing statute provides that the Conference shall meet ‘‘for 
the purpose of considering the business of the courts and advising means 
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of improving the administration of justice’’ within the Circuit. (28 
U. S. C. § 333) The Committee on Topics requests members of the bar 
to submit any suggestions they may have concerning possible subjects 
for discussion. Suggestions should be sent in as soon as may be con- 
venient, and at any rate by December Ist. Letters may be addressed 
to Judge Washington, Room 5836, United States Courthouse, Washing- 
ton 1, D. C. 


Meetings 
N. I. T. L. Annual Meeting 


The 54th Annual Meeting of the National Industrial Traffic League 
will be held at the Denver-Hilton Hotel, Denver, Colorado, November 
16-17, 1961. 


Publications 
1. C. Acts Annotated 


Numbers 20, 21, Volume V, ‘‘ Advance Bulletin of Interstate Com- 
merce Acts Annotated,’’ are now available. Bulletins are issued at 
frequent intervals in order to provide annotations covering legislation, 
regulations and court and Commission decisions as currently as pos- 
sible. 

Volume 18, Interstate Commerce Acts Annotated, the latest bound 
supplement to the basic publication, can now be ordered by title and 
Cat. No. IC 1 act 5/2:18 from the U. S. Government Printing Office, 
Washington 25, D. C. The price is $3.75, payable by money order or 
check drawn to the Superintendent of Documents. When manuscript 
for Volume 18 was sent to the U. S. Government Printing Office, it was 
not possible to include material contained in Volume III, No. 24 and 
later issues of this bulletin. Therefore, Volume III, No. 24 and all later 
issues should be retained for use with bound supplements. 


“Glossary of Packaging Terms’’ Published 


The Third Edition of ‘‘Glossary of Packaging Terms’’ has been 
issued by the Packaging Institute, Inc., New York City. This ‘‘as- 
sembles and refines the work of many trade associations, government 
agencies, companies and individuals ...’’ The work defines terms ac- 
cording to their specialized meaning in packaging, disregarding in some 
instances ordinary usage, according to the Institute. 

Published also as a part of the Government’s Federal Standard 75, 
the 172-page single looseleaf, seven-hole punched publication may be 
purchased by nongovernment activities at $3.50 each from the Packag- 
ing Institute, Inc., 342 Madison Avenue, New York 17, New York. 
Copies may be obtained from distribution points in their agencies by 
Federal government activities. 


Publications For Sale 


The National Petroleum Refiners Association, Munsey Building, 
Washington 4, D. C., has the following for sale: 
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I. C. C. Reports, Volumes 1-299, lacking volumes 285, 290, 292-297 ; 
Volumes 12-110, lacking volumes 75, 76, 79, 82; Interstate Commerce 
Act, Drinker, Volumes 1, 2 & Supplement; Judson on Interstate Com- 
merce, 2d Ed., 2 Volumes; Elliot on Railroads, Volumes 1-6; Loss & 
Damage Claims, Lust, 2d Ed., 1 Volume; Claims Between Shippers & 
Carriers, Merriam, 1 Volume; Consolidated Digest of Decisions Under 
the Interstate Commerce Act, Lust, Volumes 1, 2, 3; Fuller on Interstate 
Commerce, 1 Volume; Federal Motor Carrier Regulation (1935), 1 Vol- 
ume ; Index of I. C. C. Reports (1926, 1927, 1928), 3 Volumes; Reports 
of Association of Practitioners Before the I. C. C., Volume 1 (1930), 2 
copies, Volume 2 (1931), 2 copies, Volume 3 (1932), 1 copy. 

Any further information may be obtained from Mr. Terrence C. 
Sheehy, at the above address, telephone, Metropolitan 8-3722. 





LIFE’S RECORDS CLOSED 
By Rosert P. Fanart 
Chairman, Memorials Committee 


Arthur M. Bastress, President and General Manager, Maryland and 
Pennsylvania Railroad Company, 490 East Market Street, York, 
Pennsylvania (August 28, 1961). 

Sherman E. Burt, Director of Membership Relations, National Coal As- 
— Coal Building, 1130 - 17th Street, N. W., Washington 6, 
D 


C. L. Hoffman, Assistant Traffic Manager, Georgia-Alabama Textile Traf- 
fic Association, Suite 740, Bank of Georgia Building, Five Points, 
Atlanta 3, Georgia (September 30, 1961). 

Earl C. King, Attorney, 193 Arden Road, Columbus 14, Ohio (January 
8, 1961). 

Austin E. McCollough, Attorney, 53 North Duke Street, Lancaster, 
Pennsylvania (March 7, 1961). 

Robert T. McCracken, Attorney, 1421 Chestnut Street, Philadelphia 2, 
Pennsylvania (December 25, 1960). 

Frank G. Moore, 10 Lebanon Hills Drive, Pittsburgh 28, Pennsylvania. 

Charles C. Norris, Jr., Norris, Hart, Hepburn, Ross & Putnam, 2000 
Two Penn Center Plaza, Philadelphia 2, Pennsylvania (July 23, 
1961). 

Hector B. Phillips, Traffic Manager, Dallas Cotton Exchange, 608 North 
St. Paul Street, Dallas 1, Texas. 

Loren E. Souers, 1200 Harter Bank Building, Canton 2, Ohio (July 
11, 1961). 

William 8. Yard, Attorney, 200-209 Washington Trust Building, Wash- 

ington, Pennsylvania (June 15, 1961). 








dam ® Miwa © + Bs Db” 


ee a a ee 


ok a i oe ee 


tare ee taae eee? 











Rail Transportation 


By Joun F. Doneuan, Editor 





Rail Rates on Ex Barge Grain and Grain Products 


On September 6 the I. C. C. served the second report on further 
hearing and order of Examiner Marion L. Boat, in Docket 30744, a 
proceeding entitled American Barge Line Company v. Alabama Great 
Southern Railroad Company, in which the Examiner recommends that 
the Commission find that rates charged by the Alabama Great Southern 
and other railroads for the transportation of ex barge shipments of 
grain and grain products from barge line ports of discharge on the 
Tennessee and Mississippi Rivers to points in the South and in the 
States of Arkansas and Louisiana, are not shown to be unreasonable, 
are not unjustly discriminatory, and do not discriminate between de- 
fendants’ connecting lines—including those of the complainants—in 
violation of section 3(4) of the Interstate Commerce Act. 


Canned Goods—Pacific Coast to Gulf Ports for Export 


Division 2 of the Commission in its report in I & S Docket 7455, 
has found lawful the reduced commodity rates proposed by parties to 
tariffs of the Trans-Continental Freight Bureau on canned or preserved 
foodstuffs from Pacific Coast origins to Gulf ports for export. An 
illustration of the reduction is shown by previous rates of 148 and 101 
cents, minimum 60,000 pounds, on canned or preserved foodstuffs and 
dried beans, respectively, and those proposed of 94 and 95 cents, mini- 
mum 80,000 pounds. 


Canned Goods—Eastern Points to Pacific Coast 


In the report and order of Hearing Examiner R. C. Bamford in 
Docket 33709 it is recommended that the Commission find just and 
reasonable a reduced carload commodity rate of 174 cents, minimum 
75,000 pounds, on canned goods from transcontinental Group A to 
Pacific north and south coast territories. 


Rail Rates on Fresh Fruits and Vegetables 


The Commission served the report and order of Hearing Examiner 
R. J. Mittelbronn in Docket 33105, in which it is recommended that the 
Commission find that rates assailed by the Port Authority of New York 
applicable to the transportation of fresh fruits and vegetables from 
origins in the South and Southwest to stations in the City of New York, 
are shown to be unjust and unreasonable to the extent such rates exceed 
those applicable from the same origins to New Jersey stations within 
the New York Rate Group. This report and order were served on 
September 11. 


Boston & Maine Road May End Passenger Service Within a Year 
Termination of passenger service on the Boston & Maine Railroad 
appears ‘‘imminent in the not too far distant future,’’ perhaps in less 
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than a year, Patrick B. McGinnis, President, stated, according to the 
Wall Street Journal of October 12. 

Mr. McGinnis said such a move was dictated by continued decline 
in passenger traffic, the result of ‘‘apparent policies of the State of 
Massachusetts and the Federal Government to improve old and build 
new arterial highways into Boston.’’ 

In August the Boston & Maine carried 415,000 commuter and 
longhaul riders, producing revenues of $440,000, off from 552,000 riders 
and $587,000 of revenues a year ago, Mr. McGinnis said. He added 
that the decline in passengers is running at 25 percent annually and 
management expects this to climb to over 50 percent with the opening 
of the second East Boston tunnel, although the railroad is providing 
modern air-conditioned cars. 

He said the situation was similar to that affecting the New York, 
New Haven & Hartford Railroad on its commuter travel south of 
Boston and the Boston & Albany Railroad, a subsidiary of the New 
York Central Railroad, west of Boston. 


Rail Rates on Grain to Southern Points 


On September 29 the I. C. C. served the report and order of Hearing 
Examiner Edward L. Boisseree in Docket 31874 and related proceedings, 
commonly referred to as the Southern Governors Grain case, in which 
it is recommended the Commission vacate orders in prior proceedings 
and approve new maximum reasonable rates as set forth in detail in 
the 68-page report and appendices thereto. 

In summary, reductions of about 5 percent were recommended to 
the South from Oregon and Montana; reductions would range between 
8 and 12 percent in the maximum rates on movements of grain and 
grain products from grain producing areas generally in the Mid-West; 
from Central territory of Illinois, Indiana and Iowa the reductions 
would approach 15 percent. 
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Motor Transportation 


By RicHarp R. Siemon, Editor 





Supreme Court Action 


The United States Supreme Court, on October 10, 1961, affirmed 
two lower court decisions which in turn had upheld Commission deci- 
sions. In No. 95, Milk Transport, Inc. v. United States, the Court 
affirmed the judgment of the United States District Court for the Dis- 
trict of Minnesota, reported at 190 F. Supp. 350 (noted 28 I. C. C. 
Prac. J. 602), which held that citrus juice was not a commodity the 
transportation of which entitled the carrier to grandfather rights under 
the Transportation Act of 1958. 

In No. 188, W. J. Dillner Transfer Co. v. United States, the Court 
affirmed the decision of the United States District Court for the Western 
District of Pennsylvania (decided April 26, 1961) upholding the Com- 
mission’s conclusion that the hauling of certain bundled steel products 
and palletized fire brick was in violation of the carrier’s heavy hauling 
authority. The Commission had concluded that the inherent nature of 
the articles did not require their being bundled or palletized and thus 
did not require the use of special equipment. 


Transportation Incidental To Aircraft 


By order dated October 4, 1961, and served October 5, 1961, the 
Commission instituted a proceeding to determine the circumstances 
under which and areas or distances within which motor transportation 
of property is.transportation incidental to transportation by aircraft 
within the meaning of § 203(b)(7a). In its order, the Commission re- 
ferred to the recently instituted proceeding before the Civil Aeronautics 
Board to determine air cargo pickup and delivery zones. No hearings 
are scheduled in the I. C. C. proceeding and written views are due on 
or before November 15, 1961. 

The I. C. C. docket is MC-C-3437, Motor Transportation Incidental 
To Transportation By Aircraft. 


Passenger Carrier Discrimination 


In MC-C-3358, Discrimination In Operations Of Interstate Motor 
Carriers Of Passengers, decided September 22, 1961, the full Commission, 
on oral argument, adopted rules and regulations governing the practices 
of motor common carriers of passengers operating in interstate or foreign 
commerce, with respect to unjust discrimination. 

The Commission found that discriminatory practices in violation of 
§ 216(d) are being followed by passenger-carrier respondents, in that 
‘‘in a substantial part of the United States many Negro interstate passen- 
gers are subjected to racial segregation in several forms.’’ The regu- 
larity of the discriminatory practices made a case-by-case approach 
initiated by individual complaints an inadequate remedy and necessi- 
tated the general rulemaking. 
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Relying on Baldwin v. Morgan, 287 F. 2d 750, the Commission con- 
cluded that the rules would not be restricted in their application to 
interstate passengers, but they are framed ‘‘to prohibit the use in inter- 
state operations of any vehicle or facility on which or in which segrega- 
tion is practiced.’’ 

The regulations, scheduled to become effective November 1, 1961, 
prohibit segregated seating in passenger vehicles or segregated terminal 
facilities based on race, color, creed, or national origin; require public 
notice in terminal facilities and vehicles (later to be printed on tickets) ; 
and require reports by the carrier of any interference with compliance 
with the regulations. 


Chicago, Ill., Commercial Zone Redefined 


In MC-C-3, Chicago, Il., Commercial Zone, decided September 18, 
1961, on further reconsideration, division 1 redefined the commercial 
zone of Chicago, Illinois, to include the Villages of Bridgeview and 
Hickory Hills, Cook County, Illinois. The purpose of the proposed ex- 
pansion was to permit utilization of a tract of land for motor carrier 
interchange terminal facilities. 


Water Carrier Terminal Area Service 


In MC-C-3000, Western Motor Tariff Bureau, Inc. v. Matson Naviga- 
tion Co., decided August 16, 1961, division 1 determined that motor 
carrier pickup service for a water carrier not subject to part III of the 
Act is transportation subject to part II. The defendant contended that 
the pickup service is incidental to linehaul water transportation not 
subject to regulation by the Commission and, therefore, is itself outside 
the Commission’s regulatory scope. However, the division referred to 
the statutory language which requires operating authority for motor 
transportation in interstate or foreign commerce except as specifically 
provided by exceptions spelled out in the Act. The motor operations 
in question do not come within any of the partial exemptions of § 203(c) 
nor do they meet the § 202(c) requirements. 


Defendant is a water carrier not subject to part III. By specifically 
enumerating the motor carrier terminal operations which are exempt 
from regulations under part II, and since defendant’s operation is 
not so enumerated, it follows that the motor carrier pickup service 
here in issue is not exempted from regulation under part II, and 
defendant may not perform pickup operations without authority 
from this Commission. 


The division also found that the defendant water carrier does not 
perform any part of the pickup services nor have their direction or 
control, but that they are being performed by drayage agents. 


Packinghouse Products 


In MC-C-2572, Kim Freight Lines, Inc.—Investigation and Revoca- 
tion of Permits, decided July 28, 1961, division 1 had to construe author- 
ity to transport ‘‘packinghouse products, canned foods, and supplies 
and materials used by packinghouses,’’ and authority to transport 
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under contract with persons who operate packinghouses, the business 
of which is the processing, manufacture, and sale of packinghouse 
products, packinghouse products, canned goods, and materials, 
equipment, and supplies used in the packinghouse business. . 


Respondent had been transporting oleomargarine, black pepper, and 
beverages for a shipper which operates a chain of food stores, as well as 
packinghouses. It also transported peanut butter for a subsidiary of a 
meat packer. All such transportation was claimed to fall within the 
second authority as being under contract with persons who operate 
packinghouses. 

The division found, however, that the mere fact that the shippers 
operate packing plants does not render the transportation of all ship- 
ments for these companies and their subsidiaries lawful under the 
Keystone restriction. 


Rather, to be within respondent’s operating authority the transpor- 
tation service rendered must be functionally related to such ship- 
pers’ activities as meat packers. A contrary conclusion would result 
in a Keystone restriction not being a restriction at all, and would 
afford no protection whatsoever to carriers authorized to transport 
commodities produced by shippers in their capacity as chain grocery 
concerns and the like. 


Respondent’s transportation of container cement, petroleum naph- 
tha, can ends, and solder for a container manufacturer did not come 
within the first quoted authority since not in a form to be used by pack- 
inghouses but rather subject to further processing before in a form for 
use by a packinghouse. (Following Dart Transit Co.—Investigation of 
Operations, 54 M. C. C. 428, aff’d 110 F. Supp. 876). 


Notes 


Reinforced open-top vans with tie-down mechanisms, not materially 
different from the reinforcement and special tie-down procedures used 
in strengthening and adapting flatbed trailers, are not special equipment 
(MC-108973, Sub 6, Interstate Express, Inc., Ext.—Schilling, Mont., 
8-17-61) . . . prior participation at the hearing is not required for a 
party to file exceptions (No. 33458, Basis For Rates To Unnamed Points 
—Middle Atlantic Territory, 8-11-61) . . . reopening proceeding for 
further hearing for a limited purpose does not necessarily invalidate 
examiner’s report on initial hearing (MC-17731, Sub 7, Keal Driveaway 
Co. Conversion Proceeding, 8-31-61) . . . ‘‘commercial automotive 
vehicles’’ includes trailers (same case) . . . statements made by carrier 
witness, based on information furnished by shipper, but of a nature with 
which the witness would be expected to be familiar, not subject to be 
stricken (I & S M-14289, Asphalt, Pitch and Resin—Pa. to IIll., Ind., 
Mich., Mo., Ohio, and Wis., 8-9-61) . . . testimony of business practices 
of a corporation by which witness is not employed, based on information 
obtained in the ordinary course of business, not subject to be stricken 
as hearsay (I & S M-14353, Market Basket Carts—Oklahoma City, Okla., 
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to Ill. & Wis., 9-20-61) . . . the term, ‘‘textiles and textile products,”’’ 
embraces fibers, yarn intermediates, yarns, fabrics, and products made 
from fabrics which retain more or less completely the strength, flexibility, 
and other typical properties of the original fibers or filaments (MC-504, 
Sub 24, Harper Motor Lines, Inc., Ext—Wearing Apparel, 9-11-61) 

. . in § 5 case, controversies over audit and amount payable for stock 
under contract are for settlement between parties or by courts, and do 
not affect Commission’s responsibility to consider application on the 
merits (MC-F-7192, The Adley Express Co.—Control—McFaddin Ex- 
press, Inc., 9-21-61) .. . also, the fact that parties may never consummate 
transaction, if approved, is not material to determination of transaction’s 
consistency with public interest (same case) ... 











Freight Forwarder Regulation 


By Giuzes Morrow, Editor 


U. S. District Court Upholds Commission’s Decision Approving 
Forwarder Volume Rates 


The United States District Court for the Southern District of 
Indiana, Terre Haute Division, on September 5, 1961, rendered its 
opinion and entered a judgment dismissing the complaint filed on 
November 10, 1959, by Eastern Express, Inc., et al, No. TH-59-C-50, 
against the Interstate Commerce Commission’s decision in I & S 6993, 
Forwarder Volume Commodity Rates Between Chicago and New York, 
308 I. C. C. 455 and 310 I. C. C. 199. The Commission found forwarder 
volume commodity rates just and reasonable and not otherwise unlawful. 

The Court concluded that freight forwarders are not restricted to 
the handling of so-called small shipments or to handling of shipments 
weighing less than 10,000 pounds or any other particular weight; nor 
are they restricted to the publication of rates at minimum weights less 
than the minimum weights specified in the forwarder tariffs involved in 
the case. It also concluded that there is nothing in the act or policy 
requiring freight forwarder rates for shipments of more than 10,000 
pounds to be higher than those of the competing motor carriers, or that 
they be no lower per hundred pounds than freight forwarder rates for 
smaller shipments. 

The Court further held that there is nothing in the act or policy 
which gives or was intended to give motor carriers a right to exclude 
freight forwardérs from competition with motor carriers for shipments 
of 10,000 pounds or more; and that competition of freight forwarders for 
such shipments was not intended to be restrained by requiring freight 
forwarders to charge more for such shipments than is charged by motor 
carriers, or by requiring freight forwarders to charge for such ship- 
ments rates no lower per hundred pounds than the rates for smaller 
shipments. 

The Court concurred in the conclusion of the Commission that 
shipment by the freight forwarders of their trailers, loaded or empty, 
under the rail Plan III piggyback rates published by the railroads and 
available for the use of the shipping public, are not unlawful under 
section 418 of the Act. 


Decision in Rail Piggyback Case Appealed to Court 


The Commission’s decision of June 19, 1961, in No. 32533, Eastern 
Central Motor Carriers Association, Inc. v. Baltimore & Ohio Railroad 
Company, et al, has been appealed to the U. S. District Court for the 
Western District of Missouri, at Kansas City, by certain motor carriers 
and motor carrier associations. (Cooper-Jarrett, Inc., et al, v. U. 8. and 
I. C. C., Civil Action No. 13469). 

The Commission’s decision embraced a number of proceedings in- 
volving rail Plans III and IV piggyback rates and freight forwarder 
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volume commodity rates. The Commission found that all of the in- 
—_— rates were lawful, or not shown to be unlawful, as the case might 


Proceedings to Fix Cargo Pickup and Delivery Limits— 
Air Service—i. C. C. and C. A. B. 


By an order served October 5, 1961, the I. C. C. Division 1, noting 
that the Civil Aeronautics Board had instituted a proceeding in Eco- 
nomic Regulation Docket No. 12951, August 26, 1961, with the view to 
determining the limits of zones within which air cargo pickup and 
delivery services may be provided by air carriers pursuant to appro- 
priate tariffs filed with that Agency, said that it would be desirable, in 
the public interest, and in coordination with the proposed action of the 
C. A. B. for the I. C. C. to determine and prescribe by regulations the 
limits within which motor transportation of property may be conducted 
under the partial exemption in section 203(b) (7a) of the Interstate 
Commerce Act without the holding of a certificate or permit. 

The Commission therefore ordered institution of a proceeding (MC- 
C-3437) under authority of section 203(b) (7a) and 204(a) (6) for 
the purpose of determining and prescribing the areas or distances within 
which motor transportation of property moving in interstate and foreign 
commerce is transportation incidental to transportation by aircraft with- 
in the meaning of section 203(b) (7a) including motor collection and 
delivery of property in and about airports and cities, towns and areas 
served by such airports and the emergency transportation of property 
between airports and between airports and cities, towns and areas 
served by other airports. 

Under the order no hearings are to be scheduled for oral testimony 
unless a need should later be demonstrated therefor, but interested 
persons may participate in the proceeding by submitting for considera- 
tion, written statements of facts, views and arguments, by filing with 
the Commission at its office in Washington, D. C., on or before Novem- 
ber 15, 1961, five copies of such statements, one copy of whick shall be 
signed. 

The C. A. B.’s statement accompanying its proceeding noted that 
for the most part tariff proposals for pickup and delivery service at 
distances beyond 25 miles have been rejected. It said that the Board 
had tentatively concluded that except for the two top air cargo gen- 
erating points, New York and Chicago, the authorized terminal area for 
pickup and delivery services in connection with air transportation 
should extend to an area of 50 miles from the municipal center of the 
certified point. For New York and Chicago a ‘‘metes and bounds’’ 
area is proposed which is considerably larger than the mileage formula 
being considered for other points. 


Freight Forwarder Permitted to Abandon Service (FF-8) 


The I. C. C., Division 1, by a Certificate of Abandonment and Order 
served August 15, 1961, revoked the permit of Terminal Shipping & 
Services Company, issued August 2, 1957, which authorized their opera- 
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tion as a freight forwarder of canned goods from points in California 
to all other points in the United States. 

The Commission said no oral hearing was held and that inasmuch 
as it appeared that no one would be adversely affected by such conclu- 
sion a hearing was not necessary. Terminal Shipping is a wholly owned 
subsidiary of Howard Terminal, which in turn is the sole stock owner 
of Howard Terminal Railway, a common carrier subject to part I of 
the Act. Under section 410 (i) the freight forwarder operations ordin- 
arily could not be abandoned without obtaining a prerequisite certificate 
of abandonment. However, the Commission noted that the legislative 
history of part IV of the Act indicates section 410 (i) was inserted 
principally for the purpose of protecting the public against the possi- 
bility that a common carrier might seek to use a controlled forwarder 
as a ‘‘fighting ship’’ and then discontinue the forwarder service, and 
that there was no indication of record that such was involved here. 
Accordingly, the Commission waived the requirements of the General 
Rules of Practice for a certificate of abandonment and revoked the per- 
mit effective September 25, 1961. 


Dual Rate Legislation Signed by President Kennedy 


The President on October 4, signed H. R. 6775 (P. L. 87-346) legal- 
izing steamship conference dual-rates. President Kennedy in signing 
the bill said, among other things, that the bill is designed to accomplish 
two necessary and important objectives: 


First, it legalizes, subject to several limitations, the use of so- 
called dual-rate systems, whereby a common carrier, or conference 
of common carriers, in foreign commerce gives a rate reduction of 
up to 15 percent to shippers or consignees who agree to give all or 
any fixed portion of their patronage to such carrier or conference. 

Secondly, it provides for advance filing of rate increases and 
otherwise buttresses and enlarges the (Federal Maritime) Commis- 
sion’s regulatory responsibilities over common carriers by water in 
the foreign commerce of the U. S. 

The safeguards established in the legislation to protect ship- 
pers and carriers against any abuses that might arise from agree- 
ments made under the authority of this bill will be fully enforced. 
The bill requires the Federal Maritime Commission to disapprove 
conference agreements it finds unjustly discriminatory, detrimental 
to the United States commerce, contrary to the public interest or in 
violation of the shipping act of 1916. 


National Transportation Award Goes to Forwarder Official 


The 1960 National Transportation Award was presented to Morris 
Forgash, Chairman of the Board and President of United States Freight 
Company on the closing night of the National Defense Transportation 
Association’s Annual Transportation and Logistics Forum in Denver, 
Colorado, September 17-20, 1961. 

This was the twelfth annual presentation of the award. The 
selection of Mr. Forgash was made by the Joint Chiefs of Staff. The 
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announcement stated that their choice was based on ‘‘achievements in 
transportation which contributed to the effectiveness of the transporta- 
tion industry in support of national security,’’ and continued : 


ea 


Mr. Forgash, a believer in the necessity of decompartmentaliz- 
ing the various modes of transportation, has sparked industry-wide 
interest in a basic set of standards and dimensions of transportation | 
equipment. Such standards would permit interchange of containers © 02 
between all modes of transportation. Under his direction NDTA’s | 
Subcommittee on Container Standardization in less than a year 
evolved a set of recommended sizes for containers which recently 1¢ 
was adopted by the American Standards Association. The Federal 1] 
Maritime Board also used the same recommended standards in out- 12 
lining requirements for the future construction of Government 
subsidized ships. 
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0. REGULATION * 
O01. State Regulation 


01.5 Transportation 
01.51 Intrastate Movements 


01.51 Eighty percent of this cement tonnage is moved by respondent 
between points in Mass. under its intrastate authority, over which Commis- 
sion has no jurisdiction. Thus, conclusion herein is not to be interpreted 
as applying to rates for Mass. intrastate movements. No. 38483, Cement— 
Wilmington, Mass. to New Eng., N. J. & N. Y., .... IC. C. ...., 8-7-61, 
Div. 2. 


02. Federal Regulation 


02.0 Interpretation of Act 
02.00 Generally 


02.00 An administrative agency such as Interstate Commerce Com- 
mission has no power to pass upon constitutionality of Federal statute which 
it is called upon to administer. Only courts have authority to determine 
question of constitutionality. 78 U. S. App. D. C. 199, 138 F. 2d 936, 952-953, 
dismissed as moot 332 U. S. 788; 72 App. D. C. 131, 112 F. 2d 29; 137 F. 2d 
475, 478, 160 F. 2d 782 (8th Cir.), certiorari denied 332 U. S. 765 and 
355 U. S. 534, 539. KF. D. 20508, Southern Pac. Co.—Partial Discontinuance 
of Passenger Trains bet. Los Angeles & Sacramento; Oakland & Sacramento; 
& San Francisco & San Jose, Calif., ....I1.C.C. ...., 8-11-61, Commission. 


02.06 Legislative History 


02.06 Legislative history of part IV of Act indicates that sec. 410(1) 
was inserted in Act principally for purpose of protecting public against 
possibility that common carrier might seek to use controlled forwarder to 
discourage other forwarder service and then discontinue controlled forwarder 
service. There is no indication of record Terminal, as a carrier-controlled 
forwarder, has been or is being used as a so-called “fighting ship’’ to dis- 
courage legitimate and normal competition of other forwarders. FF-8, 
Howard Term. Frt. Fwdr. App., 8-8-61, Div. 1 


02.1 National Transportation Policy 
02.10 Generally 


02.10 It is obligation of Commission, in carrying out mandate of 
National Transportation Policy as established by Congress, to examine with 
great interest a proposal such as this one, which could result in opening 
up of several hundred miles of inland waterways for movement thereon of 
interstate barge traffic. W-1144, Heart of Texas Transp. Co. Inc. Com. Car. 
BO cose & DB G. o.s 05 SoReea, Eee. 1. 


02.2 Interstate & Foreign Commerce 
02.22 Intrastate Traffic via Interstate Route 


02.22 Where circumstances warrant, Commission has authorized car- 
riers to render in interstate commerce a service that has been or might be 
performed in intrastate commerce. 22 M. C. C. 169. Attempted subterfuge 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. Cases to be printed can be 
found in the advance sheets of the I. C. C. decisions by reference to the decision 
dates shown. Table of Cases at end of Index. 
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to evade jurisdiction of State to regulate intrastate commerce, such as might 
be inferred from a carrier’s unreasonable interstate routing, will not be 
condoned. 306 U. S. 268 (1939). Here, however, there is no such subter- 
fuge since applicant proposes to reduce distance between points involved 
by considerable margins. MC-581, Sub 106, Younger Bros. Inc. Ext.— 
Baton Rouge, La., 9-5-61, Div. 1. 


02.24 Interrupted Through Movement 


02.24 It is true that where a warehouse serves Only as a temporary 
storage place to permit orderly and convenient transfer of goods from one 
carrier to another in course of carrying out what is intended as a continuous 
movement to destination, continuity is not broken by stopover at warehouse. 
Question of whether particular commerce is interstate or intrastate is, 
however, to be determined by essential character of commerce and by 
weighing whole group of facts in respect to it. 275 U. S. 257, 268. Im- 
portant factor in determining essential character of commerce is fixed and 
persisting transportation intent of shipper at time of shipment and this 
intent is to be ascertained from all circumstances present. 162 F. Supp. 594 
and 71 M. C. C. 17. 


It seems clear that when goods are shipped to warehouse they have 
come to rest and shipper has no intention of immediately distributing them. 
Compare 4 M. C. C. 488. Therefore, applicant is presently engaged in intra- 
state commerce. MC-119858, Wm. R. Durbin Cont. Car. App., 9-1-61, Div. 1. 


02.25 International Movement 


02.25 Commission’s jurisdiction over movement in foreign commerce 
extends only to that part of transportation which takes place in U. S. Fess, 
in charging less than his published rate for transportation which he per- 
formed in Can., did not violate Act. MC-119265, Fess Transport, Ltd. Com. 
Car. App., .... M. C. C. ...., 8-16-61, Div. 1. 


04. Exempt Operations 


; 04.0 Agricultural 
04.01 Semi-Processed Plants 


04.01 Under sec. 203(b) of Act, no specific authority is required for 
transportation of agricultural commodities such as corn or oats. As there 
is no indication that corn or any other so-called “exempt commodities” will 
move at same time and in same vehicle with feed or fertilizer, authority for 
such transportation is not required. MO-123373, E. D. Jones, Cont. Car. 
App., 8-14-61, Div. 1. 


04.2 Transportation By Water 
04.20 Generally 


04.20 Isbrandtsen’s service as common carrier by water in eastbound 
intercoastal trade is subject to Interstate Commerce Act but its service from 
Calif. ports to Puerto Rico is subject to regulation by Federal Maritime 
Board. I & S 7455, Canned or Preserved Foodstuffs—Pac. Coast to Gulf 
Ports for Export, .... I. C. C. ...., 8-30-61, Div. 2. 


04.5 Terminal Area Operations 
04.53 Water 


04.53 Defendant is water carrier not subject to part III. By spe- 
cifically enumerating motor carrier terminal operations which are exempt 
from regulations under part II in sec. 202(c) and since defendant’s operation 
is not so enumerated, it follows that motor carrier pickup service here in 
issue is not exempted from regulation under part II, and defendant may not 
perform pickup operations without authority from Commission. 
eres _ Tariff Bur. Inc. v. Matson Navigation Co., .... M.C.C. ...., 

-16-61, Div. 1. 
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04.9 Operations Within a Single State 
04.92 Interstate Affiliate 


04.92 Carrier operating within single State under authority of State 
certificate is not entitled to engage in operations in interstate or foreign 
commerce under second proviso of sec. 206(a)(1) of Act if there exists 
common control between such carrier and multiple-State carrier or carriers. 
41 M. C. C. 693. MC-121016, Englander Coach Lines, Inc., 8-25-61, Op. 
Rights Bd. No. 2. 


04.92 Only motor carriers lawfully engaged in operations in intrastate 
commerce solely within single State under certificate they seek to file with 
Commission, 3 M. C. C. 497, not commonly operated, managed or controlled 
in common interest with operation conducted in more than one state, 
41 M. C. C. 693, are entitled to engage in corresponding operations under 
second proviso of sec. 206(a)(1) of Act. MC-121004, B. E. McWilliams 
dba Tri-City Exp., 8-15-61, Op. Rights Bd. No. 2. 


05. Types of Carriage 


05.1 Common Carriers 
05.10 Generally 


05.10 Applicant now transports rubber products from Akron to 5 Tenn. 
points, it holds out its service to any shipper of these commodities willing 
to negotiate transportation contract with it, and its operations are now con- 
ducted in much same manner as are those of common carriers. MC-114614, 
Sub 8, T. T. Brooks Trucking Co. Inc. Ext.—Akron, Ohio to Tenn., .... 
M. C.C. ...., 8-25-61, Div. 1. 

05.10 Proposed operations do not conform to those of contract carrier 
as defined in sec. 203(a)(15) of Act. Clearly, applicant prefers to hold itself 
out to perform transportation service for any shipper willing to enter into 
appropriate arrangements. It would not confine its operations to limited 
number of shippers as required by that sec. of Act. Therefore, proposed 
operations are those of common carrier. MC-20314, Sub 1, J. J. Casale, Inc. 
Cont. Car. App., .... M. C. C. ...., 8-21-61, Div. 1. 


05.10 There is nothing in this record which indicates either assign- 
ment or dedication of equipment, or furnishing of transportation services 
designed to meet distinct needs of any customer. Accordingly, proposed 
operation found to be that of motor common carrier. See sec. 203(a)(15). 
MC-119633, R. J. Fillipi Cont. Car. App., 8-16-61, Div. 1. 


05.2 Contract Carriers 
05.20 Generally 


05.20 Applicants propose to serve single supporting shipper and they 
will dedicate their motor-carrier equipment to exclusive use of that shipper. 
Consequently, they clearly fall within definition of contract carrier contained 
in sec. 203(a)(15) of Act. MOC-119746, Sub 1, Joe Balkema & Harold 
Vlietstra Cont. Car. App., 8-11-61, Div. 1. 


05.20 Applicant under his intrastate authority serves 8 dairies and, 
if authority sought were granted, he proposes not only to enter into con- 
tracts with all of his present customers but to seek business from other 
dairies. Thus his clear intent is to hold out his service within scope of 
authority sought to public generally. This is not service for “one person 
or a limited number of persons,’’ and thus is not contract carriage. Fact 
that applicant would originate shipments of only one consignor is not con- 
trolling, because individual dairies, with which transportation contracts 
would be negotiated, are persons for whom proposed services would be 
rendered. Furthermore, as applicant would serve a number of different 
customers, it is evident that neither 1 of 2 vehicles he proposes to use could 
be assigned to any one of them for continuing periods of time. MO-119858, 
Wm. R. Durbin Cont. Car. App., 9-1-61, Div. 1. 
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05.22 Assigned Equipment 

05.22 Applicant’s proposed service comes within definition of contract 
carriage set forth in sec. 203(a)(15), as amended, of Act. Applicant pro- 
poses to assign vehicles to supporting shipper’s exclusive use in one-way 
operation and such dedication of equipment is not destroyed by applicant’s 
contemplated use of its equipment for backhauling ‘‘exempt’’ commodities. 
mata oo gs Interstate Exp. Inc. Ext.—Schilling, Mont., .... M. C. C. 

, 8-17-61, Div. 1. 


05.23 Number of Patrons 


05.23 Applicant offers highly specialized service featuring inventory 
control of stock maintained in retail stores of its shippers, delivery at speci- 
fied hours of day, pricing and invoicing assistance to shippers and perform- 


ance of certain billing procedures normally performed by chain grocery 
stores. 


In unusual circumstances presented in this case, applicant’s supporting 
shippers may be regarded as constituting single class within meaning of 
sec. 209(b) and in performing service for large number of shippers in that 
group, applicant would satisfy definition contained in sec. 203(a)(15). 
Compare 77 M. C. C. 433. However, to insure that applicant’s service to 
large number of shippers does not become what is essentially a common 
carrier service, origin point shall be limited to warehouse site of applicant’s 
parent corporation. So limited, there is no possibility that service authorized 
in this proceeding would enable applicant to invade any field of service 
now occupied by common carriers. MC-30226, Sub 7, Howell Trucking Co. 
Inc. Ext.—Secaucus (N. J.), .... M. C. C. , 8-16-61, Div. 1. 


05.5 Rail hates 
05.54 Express Companies 


05.54 It has been recognized by Commission that there are some 
fundamental differences between express and ordinary freight service both 
by rail and by motor vehicle. 61 M. C. C. 131, 135. Express service is com- 
petitive with general freight service only to limited extent. MO-F-7805, 
Barber Transp. Co.—Pur. (Por.)—Wilson Stor. & Transfer Co., .... M. C. C. 

, 8-10-61, Finance Bd. No. 1. 


05.9 Private Carriers 


05.91 Lessees of Equipment 


05.91 In 27 M. C. C. 191, cognizant that facts involving particular 
leasing operations are peculiarly within knowledge of parties thereto, 
former Div. 5 held that where driver is in employ of lessor, this fact creates 
rebuttable presumption that lessor is engaged in for-hire carriage. This 
presumption has been affirmed in many subsequent Commission and court 
cases. That case stresses examination of question of private versus for-hire 
carriage in light of all facts and circumstances surrounding arrangement. 
Examination frequently focuses on two significant instrumentalities of com- 
merce with respect to motor carriage (1) equipment by which transportation 
is accomplished and (2) driver thereof. 78 M. C. C. 161, 173. 83 M. C. C. 
45, 54. 

Record indicates that applicant believes that lessees would prefer to be 
relieved of responsibility of carrying drivers on their payroll. Commission 
is justified in assuming that arrangement herein proposed would accom- 
plish this purpose, that is, it will relieve lessees of any real responsibility 
as employers over their drivers. 

Continuity in serving a particular lessee is not substitute for employer- 
employee relationship. 


Evidence disclosing that drivers are shifted from one vehicle leasing 
firm to another, or from a vehicle leasing firm to employ and payroll of 
lessee, Or vice versa, while all time providing service to same lessee, is not 
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incompatible with finding that driver is not subject to control of lessee for 
periods when he is not bona fide employee and on payroll of lessees. 


Lessees’ control over physical transportation is not so different as to 
warrant finding that it is engaged in bona fide private carrier transportation. 

Applicant’s proposal to lease vehicles and drivers, under circumstances 
set forth herein, to lessees for operation beyond N. Y. commercial zone con- 
stitutes rendering of a for-hire service for which authority from Commission 
is required, and is not bona fide private carriage by lessees. MO-20314, 
Sub 1, J. J. Casale, Inc. Cont. Car. App., .... M. C. C. , 8-21-61, Div. 1. 

05.91 Although applicant did not detail its leasing epevations, record 
shows that fairly complex arrangements undertaken by applicant, obviously 
in concert with other companies or individuals, were attempt to present form 
of a truck rental operation which does not supply drivers. Such method of 
operation, as whole, is mere subterfuge to escape provisions of law. In 
order for operations to be those of a lessee as a private carrier, there must 
be a clear unequivocal showing that lessee exercises actual control and 
responsibility over operations to same degree as it would if it were vehicle’s 
owner. See 66 M. C. C. 417 and 73 M. C. C. 665. Involved trucks and 
drivers for all essential purposes are, and have been, under applicant’s 
direction and control and resulting transportation service clearly has been 
provided by applicant. 


Applicant has not overcome presumption that it has engaged in for-hire 
transportation without appropriate authority. 83 M. C. C. 45. MC-1238029, 
H. A. A. Trucking, Inc. Cont. Car. App., 7-28-61, Div. 1. 


1. PROCEDURE 


13. Pleading 


13.7 Amendments 
18.70 Generally 


13.70 Applicant should be authorized to transport building materials 
in addition to other commodities named in application to points in Colo. 
and Okla. This will allow it to provide more complete service for support- 
ing shipper and to handle whatever products shipper now manufactures or is 
likely to produce or store at Blue Rapids in future. MC-20566, Sub 65, 
Southwest Frt. Lines, Inc. Ext.—Gypsum & Gypsum Products, .... M. C. C. 

, 8-22-61, Div. 1 


14. Process & Notice 


14.0 Generally 
14.0 Generally 


14.0 Contention that protestants should not be permitted to contest 
application beyond scope of their interest as specified in their protest is 
without merit. Courier’s protest, although filed simultaneously with those 
of members of Wis. Assn., cannot be limited to any specific interest as in 
case of members of Assn. because Courier is not listed as member of Assn. 
and limitations in protest applied only to members. In any event, notice 
was given to applicant that it could expect opposition of Courier and Gateway 
and thus intended purpose of sec. 1.241(c) of Commission’s Special Rules 
of Practice is satisfied. MC-102401, Sub 5, Taylor Heavy Hauling, Inc. Ext. 
— Pipe, etc., 8-14-61, Div. 1. 


14.2. Upon Applications 
14.21 Defective 


14.21 It is true that method used by applicant is not usual way to 
request extension of irregular-route authority. Notice did, however, specify 
that purpose of application was to remove restriction in its existing authority 
against interlining with other carriers. Fact that number of carriers ap- 
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peared in protest to proposal shows that, despite failure to identify points 
beyond Evansville which would be source of interline traffic, notice was not 
totally inoperative. While it is possible that other parties might have come 
forward to oppose application if better description of proposed operation 
had been published, Commission is unable to find that notice was so in- 
adequate as to result in prejudice to any carrier. However, applicants are 
required to furnish sufficient information to acquaint public with scope of 
their proposed operation and in cases such as this, a more detailed description 
of source or origins of traffic to be interlined, fact peculiarly within appli- 
cants’ knowledge, would serve not only best interests of applicants but those 
of other carriers and Commission as well. MO-207838, Sub 50, Tompkins 
Mtr. Lines, Inc. Ext.—Evansville, Ind., 8-23-61, Div. 1. 


15. Parties 


15.3 Vicarious Representatives 
15.82 Rate Bureau 


15.32 Review of record indicates that Bureau’s practitioner made it 
clear that his participation in this proceeding is on behalf of specific carriers 
as well as on behalf of Bureau. In his reply to protestants’ opening state- 
ment of facts and argument, practitioner requested that appearances as 
shown in both of pleadings filed by him be amended to show him as attorney 
for 3 named motor carriers. Later, during course of hearing, practitioner 
repeatedly stated that his appearance was not only on behalf of Bureau 
but also on behalf of specific carriers. In cases cited by protestants, Bureau’s 
practitioner appeared only on behalf of Bureau and not on behalf of re- 
spondents. Thus, those cases are not controlling here and no violation of 
Rule 1.7 has been shown. No. 38398, Rubber—Sarnia, Ont. to Conn. 
mm &H.L, .... ££ CG CG. , 8-2-61, Div. 2. 


, Mass., 


15.9 Default or Failure to Appear 
15.96 Defendants 


15.96 Even though defendant offered no defense in these proceedings, 
Commission may not order it to make a retroactive adjustment favorable to 
complainants in respect of this demurrage in absence of violation of Act. 
Record would not support finding that assailed charges were in any a 
unlawful. No. 38619, Oglebay Norton Co. v. Chesapeake & O. Ry. Co., . 

, 8-21-61, Div. 2. 


16. Proof 


16.1 Issues 
16.10 Generally 


16.10 Issue is immaterial in view of fact that matter of protestants’ 
fitness is not involved in an application proceeding under sec. 207 of Act. 
MO-117574, Sub 58, Daily Exp. Inc. Ext.—Eastern States, 9-1-61, Div. 1. 


16.10 Real issue here is whether motor carrier operations are subject 
to Commission’s jurisdiction. Evidence of advantages of defendant’s service 
is not relevant to determination of this issue. MC-C-8000, Western Mtr. 
— Bur. Inc. v. Matson Navigation Co., .... M. C. C. ...., 8-16-61, 

iv. 1. 


16.2 Burden of Proof 
16.28 I & S Proceedings 


16.23 Under sec. 216(g) of Act respondent has burden of proving 
that rates under investigation which result in ‘‘changes’’ are just and reason- 
able. - = 2 oe O97 Tan to Chicago, Ill. & St. Louis, Mo., 

-. I.C. C. ...., 8-25-61, Div. 2. 
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16.23 Burden is on respondent to establish that proposed rates are 
just and reasonable. That burden has not been sustained. [T&S —_— 
Plastic Games or Toys—Philadelphia, Pa. to New York, N. Y., 

I. C. C. ...., 8-16-61, Div. 2. 


16.4 Witnesses 
16.40 Competency 


16.40 Bureau objects to certain statements of respondent’s witness 
in reference to consideration of rail and private carriage by shipper. State- 
ment is said to constitute unsupported testimony of matters peculiarly 
within knowledge of shipper and not of witness. Statement was made by 
Vice President-Operations of respondent and is based on information 
furnished by Pennsylvania Industrial Chemical Corporation, cf Clairton, a 
shipper. Testimony is of nature with which witness would be expected to be 
familiar. Motion to strike is denied. I & S M-14289, Asphalt, Pitch & 
Resin—Pa. to Ill., Ind., Mich., Mo., Ohio & Wis., .... I. C. C. ...., 8-9-61, 
Div. 2. 


16.6 Documents 
16.69 Exhibits 


16.69 Exhibit 88, which in some measure illustrates representative 
mode of operation of member carrier was improperly rejected. MC-29886, 
Sub 129, Dallas & Mavis Fwdg. Co. Inc. Ext.—Lima, Ohio, 8-11-61, Div. 1. 


16.7 Admissibility 
16.75 Hearsay 


16.75 Exhibit 89 is hearsay of conclusory kind which cannot be tested 
at all adequately by cross-examination, and as result it was excluded properly. 
MC-29886, Sub 129, Dallas & Mavis Fwdg. Co., Inc. Ext.—Lima, Ohio, 
8-11-61, Div. 1. 


18. Decisions 


18.3 Exceptions 
18.30 Generally 


18.30 Builders and Brockway were represented at hearing but pre- 
sented no evidence of their operating authority, equipment, terminals or 
ability to handle involved traffic. Exceptions of these protestants can be 
given little weight in view of their reluctance to submit pertinent evidence 
for examination by all interested parties. MC-107403, Sub 330, E. B. Mat- 
lack, Inc. Ext.—Sand, 8-8-61, Div. 1. 

18.31 Who May File 


18.31 Prior participation at hearing is not required for party to file 
exceptions. No. 33458, Basis for Rates to Unnamed Points—Middle Atlantic 
mee, .... LG GC. ccce, OER, Dv. 8. 

18.31 American Commercial Barge Line Co. properly was allowed by 
examiner to participate in hearing as protestant and applicant’s objection to 
its appearance as an exceptant is without merit. W-1144, Heart of Texas 
Transp. Co. Inc. Com. Car. App., .... I. C. C. ...., 8-28-61, Div. 1. 


18.33 Replies 


18.33 Inasmuch as protestants do not object to acceptance of appli- 
cant’s late-filed reply and as it appears that they would not be prejudiced 
thereby, Rule 1.23(a) of General Rules of Practice in this instance will be 
waived and reply accepted for filing. W-1144, Heart of Texas Transp. Co. 
Inc. Com. Car. App., .... I. C. C. ...., 8-28- 61, Div. 1. 


18.33 Embraced in one of applicant’ 8 replies is request for review and 
reconsideration of examiner’s report and recommended order. Such request 
is tantamount to an exception, which being late-filed, will be stricken in 
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response to protestants’ motion to strike. MC-108973, Sub 6, Interstate 
Exp. Inc. Ext.—Schilling, Mont., .... M. C. C. , 8-17-61, Div. 1. 


18.35 Defective 


18.35 Protestants’ exceptions are in substantial conformity to Com- 
mission’s rules and Commission would not be warranted in striking them. 
W-1144, Heart of Texas Transp. Co. Inc. Com. Car. App., . 
8-28-61, Div. 1. 


18.5 Reconsideration 
18.57 Reopening 


18.57 Campbell’s statements regarding events occurring subsequent 
to hearing in this proceeding do not constitute sufficient basis for further 
hearing, and it does not appear that any evidence to be adduced at such 
hearing would require conclusions different from those reached herein. 
Petition, accordingly, will be denied. MC-106398, Sub 119, National Trailer 
Convoy, Inc. Ext.—Corona, Calif., .... M. C. C. , 8-23-61, Div. 1. 


2. FRANCHISES 


20. Generally 
20.0 Jurisdiction 


20.038 Water Carriers 


20.03 Availability of water transportation is of necessity somewhat 
limited in territorial scope as contrasted with motor or rail service, and it is 
therefore of particular importance that its development be encouraged where- 
ever needs of shipping public are shown to require such service and es- 
pecially, as here, where this mode of transportation is not presently available. 
W-1144, Heart of Texas Transp. Co. Inc. Com. Car. App., .... I. C. C 
8-28-61, Div. 1. 


20.08 Restriction Upon Service 


20.08 Board recommended a restriction “against service to consignees 
in Montana which are located on rail sidings and which have facilities to 
receive carload shipments.’’ This would be undesirable limitation on services 
of common carrier. This type of restriction in this context probably also 
would involve difficult interpretative problems and would be very difficult 
to enforce administratively. This language will be eliminated. For same 
reasons, limitation to transportation “in truckload lots’’ also will be elimi- 
nated. MC-119681, J. Kearns Transport Ltd. Com. Car. App., 8-14-61, 
Div. 1. 

20.08 Restriction which would limit applicant to transporting involved 
commodities in truckloads is unnecessary. Weight and volume restrictions 
are basically inconsistent with required holding out of common carrier to 
serve shipping public generally. So far as practicable, common carrier 
should be expected to offer a complete service, and operating authorities 
should not, absent a showing of special circumstances, be so framed to 
require carrier to do anything less. 64 M. C. C. 553. MO-123368, F. M. 
Rivers Com. Car. App., 8-15-61, Div. 1. 


20.2 Administrative Policies 


20.22 Limited Term Certificates & Permits 

20.22 Expiration date extended 5 years. MC-42487, Sub 312, Con- 
solidated Freightways Corp. of Del., 8-28-61, Op. Rights Bd. No. 1. 

To Same Effect: 

MC-623, Sub 12, H. Messick, Inc., 8-28-61, Op. Rights Bd. No. 1. 


a Sub 1248, Railway Exp. Agency, Inc., 8-28-61, Op. Rights 
Bd. No. 1. 


MC-99213, Sub 2, Virginia Frt. Lines, 8-23-61, Div. 1. 
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20.3 Conflicting Applications 


20.30 Generally 


20.30 Present and anticipated volume of bulk traffic is not sufficient 
to support grant of authority to more than one carrier. Stillpass is only 
applicant who presently holds requisite commodity authority and it has 
satisfactorily served shipper thereunder in moving this product, in bulk, 
from Cincinnati to other destinations. Stillpass will, therefore, be authorized 
to perform needed service. MC-101126, Sub 134, Stillpass Transit Co. Inc. 
Ext.—Silicate of Soda, 8-8-61, Div. 1. 


20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 In order to qualify for grandfather rights under provisions of 
sec. 7(c) of Transportation Act of 1958, applicant must demonstrate that 
it has been engaged in bona fide operations for which authority is sought 
on or before May 1, 1958, as well as since that date except for interruptions 
in service which are beyond its control. 81 M. C. C. 689. Requirement of 
bona fide operations comprehends grant of grandfather authority as to 
points or areas served both on and continuously since statutory date. Many 
previous grandfather decisions refer either to point-to-point or area-to-area 
authority and in latter category Statewide or countrywide grants have been 
common. On occasion, evidence has established pattern of substantial 
operations which justifies authorization of service from or to an area which 
transcends political boundaries. Such is case here and thus, in determining 
extent of applicant’s past operations, movements shown shall be viewed on 
basis of broad areas of operations. 


Applicant seeks authority to transport mixed shipments of certain 
exempt commodities, viz., frozen fish and poultry, along with now-regulated 
frozen fruits, vegetables and berries. Since it is apparent that applicant 
has been handling substantial amount of these mixed shipments through its 
operations continuance of such operations is justified. 82 M. C. C. 755. 
MO-118168, M & H Produce Co. Inc. Com. Car. Grandfather App., 

M. C. C. ...., 8-16-61, Div. 1. 


20.40 To be entitled to grandfather operating rights under sec. 7(c) 
of Transportation Act of 1958, applicant must demonstrate that it has been 
engaged in bona fide transportation of commodities for which authority is 
sought, on and since May 1, 1958, except for interruptions in service which 
are beyond its control. Although term “bona fide operations” is not suscep- 
tible of exact definition, Commission has construed it in previous cases to 
mean substantial, as distinguished from incidental, sporadic, or infrequent 
service. 81 M. C. C. 689. MC-95540, Sub 298, Watkins Mtr. Lines, Inc. 
Com. Car. Grandfather App., 8-31-61, Div. 1. 


To Same Effect: 
MC-117975, F. G. Hutchins Com. Car. Grandfather App., 8-17-61, Div. 1. 


20.40 Shipments handled prior to January 1, 1957 are too remote in 
time to establish bona fide operations on May 1, 1958 and will not be further 
discussed. Compare 83 M. C. C. 411. MOC-118249, W. W. Whittaker Com. 
Car. Grandfather App., 8-29-61, Div. 1. 


20.41 Existence of Evidence 


20.41 Evidence of movements to and from certain points consists of 
records representing comparatively few shipments and of applicant’s per- 
sonal recollection of other shipments. Loss of records makes task of proving 
past operations in proceeding such as this a very difficult one. However, 
Commission would not be justified in accepting applicant’s uncorroborated 
testimony consisting of rather vague recollections and what can only be 
considered as self-serving statements. This is not to cast any doubt upon 
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applicant’s veracity but only to make it clear that in cases such as this 
some confirmatory evidence is required. See 26 M. C. C. 646 and 26 M. C. C. 
410. MC-118249, W. W. Whittaker Com. Car. Grandfather App., 8-29-61, 
Der. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.02 Duplication—Generally 


21.02 To extent that authority granted herein duplicates that now 
held by applicant, it shall be construed as constituting but single operating 
right and shall not be severable by sale or otherwise. MO-114614, Sub 8, 
T. T. Brooks Trucking Co. Inc. Ext.—Akron, Ohio to Tenn. C. 
...+, 8-25-61, Div. 1. 


21.02 As authority to be granted duplicates that already held by 
applicant, findings will provide that upon issuance to applicant of license 
granted herein its license, MC-12650, dated June 12, 1958, will be concur- 
rently revoked. MC-12650, Sub 1, Olympia Ski Tours, Inc. Ext.—Long 
Island, N. Y., 8-22-61, Div. 1. 

21.02 Authority herein granted, to extent that it duplicates any now 
held by applicant, is not to be construed as conferring more than one operat- 
ing right. MO-95540, Sub 298, Watkins Mtr. Lines, Inc. Com. Car. Grand- 
father App., 8-31-61, Div. 1. 

To Same Effect: 

MC-115669, Sub 14, H. N. Dahlsten, Ext.—Urea, 8-14-61, Div. 1. 


MC-30226, Sub 7, Howell Trucking Co. Inc. Ext.—Secaucus (N. J.), 
- M.C. C. ...., 8-16-61, Div. 1. 


21.2 Dual Operations 
21.22 Common & Contract 


21.22 As granting of this application would not afford applicant oppor- 
tunity to serve same shipper as both a contract and common carrier, possi- 
bility of discriminatory practice is remote. However, since applicant will 
be operating as a contract and common carrier within parts of involved 
destination territory, dual operations shall be approved subject to condition 
that Commission reserves right to impose such terms, conditions or limi- 
tations in future as it may find necessary in order to insure that applicant’s 
dual operations are not inconsistent with public interest and National Trans- 
portation Policy. See sec. 210 of Act. MO-107408, Sub 330, E. B. Matlack, 
Inc. Ext.—Sand, 8-8-61, Div. 1. 


21.4 Joinder of Authority 





9 000 Mee 


21.40 Generally 


21.40 Campbell can combine its unrestricted authority with its second- 
ary right at common points in Los Angeles County to serve 17 States in a 
through movement. Such a through movement is consistent with views 
expressed in prior proceedings. In 61 M. C. C. 414, it was determined that 
motor carrier may tack an initial movement grant of authority to an unre- 
stricted grant when such combination is consistent with principle expressed 
in 48 M. C. C. 610. That case requires (1) that there be a point of a 
service common to both operating authorities, (2) that physical operation 
be conducted through such point, and (3) that character of separately 
authorized services be preserved. MC-106898, Sub 119, National Trailer 
Convoy, Inc. Ext.—Corona, Calif., .... M. C. C. ...., 8-28-61, Div. 1. 


21.42 Restrictions 
21.42 Carrier already in field is entitled to protection, however, such 


protection should not be forthcoming merely on a showing by existing carrier 
that it is authorized to perform a particular service. 78 M. C. C. 113 


> 
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115-116. MOC-117119, Sub 4, Willis Shaw Frozen Exp. Inc. Ext.—Ark., 
8-17-61, Div. 1. 


21.48 Automobile Movements 


21.43 Tacking of unrestricted truckaway authority to truckaway 
authority restricted to initial movement at a point not a place of manufac- 
ture or assembly would destroy basic character of initial movements author- 
ity contrary to generally accepted rules for tacking. MC-106398, Sub 119, 
National Trailer Convoy, Inc. Ext.—Corona, Calif., .... M. C. C. ...., 
8-23-61, Div. 1. 


21.43 In granting authority to motor carriers to perform transpor- 
tation of trailers and automotive vehicles Commission has consistently dis- 
tinguished between initial movements, that is, movement of new vehicles 
from points of manufacture or assembly, and secondary movements which 
consist of transportation of new, used, damaged or repossessed vehicles from 
origins other than points of manufacture or assembly. Compare 61 M. C. C. 
414. It is readily apparent that Campbell may not tack its “unrestricted” 
truckaway authority with its ‘‘initial movements” truckaway authority in 
manner claimed because Bend and Nampa, although points geographically 
common to both authorizations, are not places of manufacture or assembly 
of considered house trailers. In other words, restriction of latter authority 
to initial movements prevents a tacking at origin points of operating rights. 
Situation is similar in this respect to that involved in 49 M. C. C. 228. 
MC-106398, Sub 149, National Trailer Convoy, Inc. Ext.—Oregon, 
M.C.C. ...., 8-23-61, Div. 1. 


21.5 Points Authorized 
21.50 Generally 


21.50 Applicant’s certificate authorizing service between Clearmont, 
Mo. and points in Mo. and Iowa within 20 miles of Clearmont (except Mary- 
ville and Tarkio, Mo.) on one hand, and on other, points in Mo., Iowa, Nebr. 
and Kans. was intended to, and does, authorize service to corporate limits 
of Maryville as they existed at time certificate was issued. Compare 84 
M. C. C. 627. MC-8582, Sub 3, Jackson Truck Line, Inc. Ext.—Maryville 
Gee, «ie RS. 2c cg ORE, Oe. 1. 


21.54 Specified Plants 


21.54 ‘Commission is reluctant to limit common carrier authority to 
specific plant site and such restriction will not be imposed in absence of 
showing that opposing carriers’ competitive positions will be adversely 
affected or other compelling reasons. MC-55811, Sub 69, Craig Trucking 
Inc. Ext.—Foodstuffs, 8-16-61, Div. 1. 


21.54 Plant site restriction would be warranted only if it served useful 
and valid purpose; no such purpose has been suggested here; nor would such 
restriction afford any protection to protestants in this case. MOC-107408, 
Sub 330, E. B. Matlack, Inc. Ext.—Sand, 8-8-61, Div. 1. 


21.54 Since applicant will be authorized to serve only supporting ship- 
per, there is no need to include plantsite restriction in findings. MC-123358, 
Stella Trucking, Inc. Cont. Car. App., 8-28-61, Div. 1. 


21.54 Proposed restriction against service to or from sites of glass 
manufacturing plants in Ind. and part of Ky. is administratively objection- 
able and will not be imposed. MC-101126, Sub 136, Stillpass Transit Co. 
Inc. Ext.—Dry Commodities, 8-17-61, Div. 1. 


21.6 Equipment Operated 
21.60 Generally 


21.60 Reinforced open-top vans which applicant intends to use are not 
special equipment. Reinforcement and tie-down mechanism used are not 
materially different from reinforcement and special tie-down procedures used 
in strengthening and adapting flatbed trailers. Compare 79 M. C. C. 335. 
See also 61 M. C. C. 185, 67 M. C. C. 517. MC-108978, Sub 6, Interstate 
Exp. Inc. Ext.—Schilling, Mont., .... M. C. C. ...., 8-17-61, Div. 1. 
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21.7 Service Authorized 
21.70 Generally 


21.70 Matter of restricting authority herein granted to shipments hav- 
ing prior movement by rail has to be decided. Shipper has established need 
for flexible service permitting distribution from consolidation points without 
reference to their point of assembly or method of prior movement. While 
in most instances movement will be rail-motor combination, prior movement 
by motor carrier to consolidation point is possible and so in interest of 
enabling applicant to provide complete service, no ex-rail restriction will 
be imposed. MC-59531, Sub i Auto Convoy Co. Ext.—Secondary Move- 
ments from Texas Points, .... M. C. C. , 8-9-61, Div. 1. 


21.72 Kind of Shipment 


21.72 No authority is required for return of shipments rejected by 
consignees at time of delivery; and since no showing is made of need for 
return of other shipments, authority sought for return movement of com- 
modities must be denied. See 48 M. C. C. 198. MO-59531, Sub 82, Auto 
Convoy Co. Ext.—Secondary Movements from Texas Points, .... M. C. C. 

, 8-9-61, Div. 1. 


21.72 Applicant requires no specific authority for return of containers 
and shipping devices used in outbound movements. See 82 M. C. C. 677. 
Nor does applicant require authority for return of shipments rejected by 
consignees at time of delivery. MOC-55811, Sub 69, Craig Trucking, Inc. Ext. 
—Foodstuffs, 8-16-61, Div. 1 


21.72 Specific authority is not required to transport rejected shipments 
on return provided such service is covered by appropriate tariff provision. 
MC-101126, Sub 134, Stillpass Transit Co. Inc. Ext.—Silicate of Soda, 8-8-61, 
Div. 1. 


21.8 Conversion of Operation 
21.81 Contract to Common 


21.81 Proceedings such as this in which a carrier seeks conversion of 
a permit to a certificate through filing of an application under sec. 207 of 
Act have been before Commission but infrequently. Leading case in this 
area is first report in 61 M. C. C. 539 which indicated at some length type 
of evidence which should be submitted in this sort of case. One of these 
items of proof is past service performed under authority sought to be con- 
verted. See page 546 of that report for standards more lenient than usual 
case. MOC-114614, Sub 8, T. T. Brooks Trucking Co. Inc. Ext.—Akron, Ohio 
t Ti, .-.. & GU ©. , 8-25-61, Div. 1. 


22. Commodity Authority 
22.0 Generally 
22.06 Descriptions 


22.06 Description of authority to transport commodities “in bags and 
in packages’? does not mean anything more than description with single 
phrase “in packages,”’ and findings will be worded accordingly. MO-119681, 
J. Kearns Transport Ltd. Com. Car. App., 8-14-61, Div. 1. 


22.7 Machinery, Equipment, Implements & Appliances 
22.76 Automotive Vehicles & Parts 


22.76 Specialized digging and lifting machines assembled at Evansville 
and Erie are not either ‘‘trucks’” or ‘‘commercial automotive vehicles.” 
MC-4405, Sub 336, Dealers Transit, Inc. Ext.—Evansville, Ind., 8-29-61, 
Div. 1. 
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23. Qualification of Applicant & Providence of Operation 


23.1 + Financial Condition 
23.10 Requisite Proof 


23.10 While applicant’s financial statement is far from elaborate, it 
establishes that their assets are far in excess of their liabilities, that their 
operations have been conducted at profit in past, and that they are, in fact, 
a@ going concern. Concluded that they are financially fit to conduct proposed 
operations. MOC-119746, Sub 1, Joe Balkema & Harold Vlietstra Cont. Car. 
App., 8-11-61, Div. 1. 


23.4 Relations with Other Carriers 
23.40 Generally 


23.40 Examiner denied Marquis application on ground that no opera- 
tions were shown to have been conducted by Marquis as an individual. 
Commissioners disagree with examiner’s decision to exclude such evidence 
and shall consider such operations herein because of close relationship be- 
tween applicants. MC-118168, M & H Produce Co, Inc. Com, Car. Grand- 
father App., .... M.C. C. ...., 8-16-61, Div. 1. 


23.42 Sec. 5 (2) Approval ee 


23.42 Inasmuch as common control of applicant and Wittmeyer has 
now been terminated, Wittmeyer’s past unauthorized operations do not 
require finding that persons who controlled those operations, and who now 
control applicant, are unfit to receive grant of authority. MO-119265, Fess 
Transport, Ltd. Com. Car. App., .... M. C. C. ...., 8-16-61, Div. 1. 


23.6 Unauthorized Qocnetiens 
23.60 Generally 


23.60 Applicant, under its authority to transport “animal and poultry 
feeds,’”’ lacks authority to transport shipper’s feed grade urea. Compare 
78 M. C. C. 275, 281 and 78 M. C. C. 530, 532. Applicant is admonished to 
discontinue such transportation until it obtains proper authority to conduct 
those operations. MC-110733, Sub 11, Ace Frt. Line, Inc. Ext.—Fia., 

M. C. C. ...., 8-28-61, Div. 1. 


23.60 If, under temporary authority, Cartage is serving unauthorized 
points, service should be terminated immediately and, under authority herein 
granted, it will be expected to comply strictly with terms of certificate. 


MC-F-7719, P. E. Crouse—Control; Crouse geogl Co.—Control & Merger 
—Stomac Mtr. Exp. Inc., 9-11-61, Finance Bd. No. 1. 


23.60 Applicant’s flouting of provisions of Act requires conclusion that 
it is unfit properly to conduct proposed operation and that application be 
denied. MC-123029, H. A. A. Trucking, Inc. Cont. Car. App., 7-28-61, Div. 1. 

23.60 Numerous shipments of crating materials were transported from 
southern to northern points using vendee’s authority to transport lumber 
over portion of movement and vendor’s building materials authority for 
remainder. Lumber can be moved under building materials authority only 
when it is affirmatively established at time of movement that it is intended 
for use in building. See 66 M. C. C. 607. Thus shipments of crating ma- 
terials appear to have been transported unlawfully. Applicants are ad- 
monished to cease such shipments and revise their practices to prevent future 
reoccurrences. MC-F-7536, Vance Trucking Co. Inc.—Pur. (Por.)—Northern 
Neck Transfer, Inc., .... M. C. C. ...., 8-9-61, Div. 3. 

23.62 Good Faith 


23.62 Despite fact that Dealers Transit has been providing unauthor- 
ized service from Evansville in handling portion of this traffic in past, there 
is sufficient showing that this carrier’s actions in doing so have been in 
good faith and that it should not be disqualified in this proceeding from 
grant of authority really needed. Commission gives much weight to fact 
that Dealers Transit did come forward with its own application seeking 
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clarification of its rights. Fact is that it has been shipper’s primary drive- 
away carrier for several years at Evansville and, in this factual situation, 
it should be allowed to continue to do so. Certainly unauthorized operations 
are not condoned, but here Dealers Transit is not gaining any unjust or 
unfair advantage from wilful flouting of regulation. MOC-4405, Sub 336, 
Dealers Transit, Inc. Ext.—Evansville, Ind., 8-29-61, Div. 1. 

23.62 Fess’ and applicant’s operations without authority between inter- 
national boundary and Peace Bridge plaza are not sufficient to warrant 
finding of unfitness. Until decision in 83 M. C. C. 673, whether authority 
was needed for such movement had not been specifically determined and 
was far from certain. Bureau of Motor Carriers had long taken position 
that authority was not needed and Fess had been informed of this by rep- 
resentatives of Bureau. See 61 M. C. C. 103 and 154 F. fs 431. 
MC-119265, Fess Transport, Ltd. Com. Car. App., .... M. Cc. “9 
8-16-61, Div. 1. 

23.62 Both applicants are small carriers which, until recently, had 
never transported commodities subject to economic regulation. Their un- 
authorized operations were not conducted in wilful violation of Act and 
stemmed primarily from lack of information. Accordingly, applicants by 
their past actions have not rendered themselves unfit to provide proposed 
service. MO-117990, Sub 1, Bill Matoba Trucking Co. Inc. Ext.—Bananas, 
8-9-61, Div. 1. 


23.68 Reformation 


23.63 Although applicants transported involved commodities for sup- 
porting shipper in interstate commerce without authority for some time, 
they apparently did so in ignorance of law and without knowledge that 
authority from Commission was required. Upon being informed that they 
must have such authority, they ceased their operations in interstate com- 
merce and promptly filed instant application. Concluded that their past 
unauthorized operations do not require a finding that they are unfit. 
a Sub 1, Joe Balkema & Harold Vlietstra Cont. Car. App., 8-11-61, 

We Be 


23.7 Past Violation of Laws or Regulations 


23.71 Safety 

23.71 Were applicant new to transportation field, some of its short- 
comings would appear in different light. However, its persistent failure to 
comply with Commission’s regulations over period of six or seven years, 
during which time it was periodically informed of such violations, is in- 
excusable and indicates wilful refusal on its part to comply with Commis- 
sion’s rules and regulations. In view of its noncompliance record in past 
as recited herein, Commission cannot attach any appreciable weight to its 
belated efforts on eve of hearings to take appropriate remedial action. Nor 
does fact that applicant has previously been found fit to conduct other 
operations preclude finding in this proceeding that applicant has failed to 
demonstrate its fitness. Fitness must be established in each proceeding in 
which extension of operating authority is sought. MO-106878, Sub 25, 
Service Transport Co. Ext.—Kelsey-Hayes Plant Site, 8-11-61, Div. 1. 


24. Need for Proposed Operation 


24.0 Generally 


24.01 Requisite Proof 

24.01 Burden is upon applicant to prove that there is need for pro- 
posed new service before authority therefor is granted. MC-110788, Sub 11, 
Ace Frt. Line, Inc. Ext.—Fla., .... M. C. C. ...., 8-23-61, Div. 1. 

24.01 Part of applicant’s burden is to show that there is a substantial 
need for proposed service which numerous existing carriers operating in 
territory are unable or unwilling to meet. MO-20814, Sub 1, J. J. Casale,, 
Inc. Cont. Car. App., .... M. C. C. ...., 8-21-61, Div. 1. 
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24.01 Past continued lawful performance of transportation in inter- 
state or foreign commerce under proviso is in and of itself evidence of public 
need for continuance thereof. 38 M. C. C. 547. MC-F-7719, P. E. Crouse— 
Control; Crouse Cartage Co.—Control & Merger—Stomac Mtr. Exp. Inc., 
9-11-61, Finance Bd. No. 1. 


24.01 Protestants could originate described traffic only through inter- 
lining with connecting carriers which have made no showing as to their 
respective operations or their ability to perform service required by shipper. 
Affirmative proof of originating carrier’s operations and services is required 
except in unusual circumstances not here present. See 73 M. C. C. 243, 
246-247 and 81 M. C. C. 778, 780. MC-113678, Sub 7, Curtis, Inc. Ext.— 
Greeley, Colo., 8-22-61, Div. 1. 


24.01 Rejected Exhibit 87 in some measure clarifies authorities of 
member carriers with respect to involved services and exhibit was improperly 
rejected. However, giving Conference benefit of such exhibit, its evidence 
is inadequate. Not only must they establish authority of member carriers 
but they must also establish their willingness and ability to render proposed 
services and adequacy of such services. Witness for Conference confessedly 
was unable to speak in specifics of actual service of members and, even had 
he been able to testify as to past shipments in fact handled by these carriers, 
it cannot be seen how he could with authority indicate adequacy of such 
services and carriers’ continuing future willingness and ability to handle 
such traffic. MOC-29886, Sub 129, Dallas & Mavis Fwdg. Co. Inc. Ext.— 
Lima, Ohio, 8-11-61, Div. 1. 

24.01 Status of improvement project, which doubtless has been af- 
fected by numerous and varied factors not presented for consideration herein, 
can have no bearing on issues. W-1144, Heart of Texas Transp. Co. Inc. 
Com. Car. App., ....I.C. C. ...., 8-28-61, Div. 1. 


24.01 In proceedings of this nature it is incumbent upon each appli- 
cant affirmatively to show real and substantial need for proposed service, 
and that existing carriers are unable to or unwilling to meet such need. 
MC-106398, Sub 149, National Trailer Convoy, Inc. Ext.—Oregon, 

M. C. C. ...., 8-28-61, Div. 1. 


24.01 Showing need for emergency or peak demand service does not 
satisfy requirement that applicant must establish definite need for service 
which cannot be met by existing carriers. 


Before a new carrier should be authorized, existing service must be 
shown to be inadequate in some material respect. MC-102401, Sub 5, Taylor 
Heavy Hauling, Inc. Ext.—Pipe, etc., 8-14-61, Div. 1. 


24.01 There is no public supporting evidence for new service on these 
routes and mere anticipation of future need is not sufficient to justify grant 
of additional authority. MC-109780, Sub 59, Transcontinental Bus Sys. Inc. 
Ext.—El Paso, Texas & Santa Fe, N. Mex., 8-22-61, Div. 1. 


24.03 Contract Carriage 


24.03 In determining whether application for contract-carrier author- 
ity should be granted, Commission is required to give consideration to, 
among other things, following factors enumerated in sec. 209(b) of Act: 
(1) number of shippers to be served by applicant, (2) nature of service 
proposed, (3) effect of grant of authority upon protesting carriers, (4) effect 
of denial upon applicant and its supporting shipper, and (5) changing char- 
acter of shipper’s requirements. MC-119746, Sub 1, Joe Balkema & Harold 
Vlietstra Cont. Car. App., 8-11-61, Div. 1. 

24.03 Commission has considered this application in terms of sec. 
209(b) of Act and is persuaded to grant authority sought for following 
reasons: (1) Only one shipper, in essence, is served by applicant and appli- 
cant proposes to serve no additional shipper, (2) nature of service con- 


as ode 6 © Of 


~~ A, 





[Ee SY ae a Sa 


NOVEMBER, 1961 247 





templated is such that applicant appears to be no more than a “transporta- 
tion arm” of supporting shipper, (3) denial of application would prevent 
applicant from expanding its operation in logical manner to meet changing 
character of shipper’s requirements, and (4) denial would deprive shipper 
from having available from this new origin a necessary service of same type 
which applicant now provides from other points. MO-108978, Sub 6, Inter- 
state Exp. Inc. Ext.—Schilling, Mont., .... M. C. C. ...., 8-17-61, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 Shipper has been utilizing private carriage which it desires to 
discontinue. Permit granted. MC-123353, Stella Trucking, Inc. Cont. Car. 
App., 8-28-61, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 Generally, Commission requires more detailed indication of 
volume to be moved before granting authority, but such definite information 
is understandably lacking when prospective need is contingent upon ship- 
per’s creation and maintenance of a completely new and flexible distribution 
system. MOC-59531, Sub 82, Auto Convoy Co. Ext.—Secondary Movements 
from Texas Points, .... M. C. C. ...., 8-9-61, Div. 1. 


24.10 Sole evidence of record is distributors’ general statements that 
they make sales at ‘‘one or two points’’ in Mo. and Kans. Points are un- 
identified and commodity volume moving thereto, if any, is not revealed. 
Similarly, no destination points in Iowa or Nebr. (with exception of Omaha), 
nor volume of traffic which moves or would move thereto from Daisy, can 
be ascertained from evidence adduced. Commission cannot properly grant 
authority upon vague and speculative movements devoid of any reasonable 
basis for quantitative measurement. MO-113267, Sub 41, Central & South- 
ern Truck Lines, Inc. Ext.—Daisy, Tenn., 8-24-61, Div. 1. 


24.10 Neither product nor products involved, volume moved, nor num- 
ber of trips made by applicant is specified. Commission cannot properly 
grant authority upon movements devoid of any basis for quantitative meas- 
urement. MC-105556, Sub 31, Houck Transport Co. Ext.—S. Dak., 

M. C.C. ...., 8-11-61, Div. 1. 


24.10 Difficulty of producing public testimony to support need for 
service proposed in this type of proceeding is recognized, however, testimony 
of witnesses interested in service from certain counties did not show that 
any substantial public desire for such service exists. Their testimony in 
substance was that a ski tour service from points closer to their homes was 
desired mainly as it would be more convenient to board a bus at those points. 
MO-12650, Sub 1, Olympia Ski Tours, Inc. Ext.—Long Island, N. Y., 8-22-61, 
Div. 1. 


24.10 Inasmuch as it is not uncommon for consignees of building ma- 
terials to receive a shipment and later to return unused portions thereof, 
applicant will also be granted authority to transport return shipments from 
points in Colo. and Okla. to shipper’s Blue Rapids plant. MC-29566, Sub 
65, Southwest Frt. Lines, Inc. Ext.—Gypsum & Gypsum Products, 

M. C. C. ...., 8-22-61, Div. 1. 


24.18 Use of Existing Carriers 


24.13 Three opposing carriers who serve Crossett, as well as numerous 
protestants who can provide connecting service throughout substantial por- 
tion of destination area, have been given little or no opportunity to serve 
shipper. Until their services are utilized to some appreciable extent and 
found wanting in some material respect, authorization of new competitive 
service is unwarranted. MC-110733, Sub 13, Ace Frt. Line, Inc. Ext.— 
Crossett, Ark., 8-23-61, Div. 1. 
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24.13 Joint-line service of Glendenning and Buckingham is available 
but remains untried. Unless and until such service is found inadequate, 
authorization of new motor carrier service is not warranted. MC-119633, 
R. J. Fillipi Cont. Car. App., 8-16-61, Div. 1. 

24.13 Careful evaluation of facts leads to conclusion that shipper’s 
transportation needs do not warrant new operation before available service 
has been tried and found wanting. MO-106398, Sub 119, National Trailer 
Convoy, Inc. Ext.—Corona, Calif., .... M. C. C. ...., 8-23-61, Div. 1. 

24.13 In absence of showing that existing service has been utilized it 
cannot be said that such service is inadequate in any respect. MC-1641, 
Sub 48, Peake Transport Service, Inc. Ext.—Cyril, Okla., 8-2-61, Div. 1. 


24.14 Proximity of Carrier Terminals 


24.14 Locally based service proposed by applicant will be more re- 
sponsive to shipper’s needs than that provided by existing carriers which 
must supply equipment from terminals some distance away or from that 
which might be operating in area. MO-98749, Sub 13, D. L. Bell Ext.—6 
States, 8-9-61, Div. 1. 


24.15 Enlarged Patron Market 


24.15 Although shipper has hopes of obtaining new business through- 
out Jefferson County, evidence in this respect is too tenuous to reasonably 
establish that sufficient volume of bulk traffic will materialize at points 
throughout this destination area to warrant grant thereto. MO-101126, 
Sub 134, Stillpass Transit Co. Inc. Ext.—Silicate of Soda, 8-8-61, Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 While past operation, standing alone, is not determinative of 
issues, it has not been shown to have been knowingly or wilfully unlawful 
and it properly may be considered in determining whether or not proposed 
service is required by public. 61 M. C. C. 103, 110-111. MO-119265, Fess 
Transport, Ltd. Com. Car. App., .... M. C. C. ...., 8-16-61, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 Shipper’s desire for lower rates is not adequate reason to grant 
application if existing carriers hold out service proposed. MO-55811, Sub 
67, Craig Trucking, Inc. Ext.—Steel Furniture, 9-1-61, Div. 1. 


24.4 Adequacy of Facilities 
24.42 Motor Track Equipment 


24.42 Midwest-Emery has not explained delays in furnishing equip- 
ment for movements to points in Ind. and, although shipper has complained 
about relatively few of total number of shipments, those shipments com- 
plained of are substantial in respect to total number of shipments to points 
in Ind. MO-55811, Sub 69, Craig Trucking, Inc. Ext.—Foodstuffs, 8-16-61, 
Div. 1. 


24.5 Adequate Amount of Service 
24.51 Emergency Shipments 
24.51 Board erred in classifying numerous shipments received by 
several supporting shippers as “emergency” shipments, especially in those 
instances where orders for such shipments are daily or weekly occurrences. 
MO-56679, Sub 10, Brown Transport Corp. Ext.—Maryville, Tenn., 8-11-61, 
Div. 1. 


24.51 Shippers’ support of applications is predicated on desire for 
service of more than one motor carrier to handle anticipated increase in 
traffic they will have available for shipment and also to enable them to cope 
with unforeseen stoppages in Campbell’s service caused by strikes or other 
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contingencies. Such situations, if they arise, may effectively be met by 
grants of temporary authority. MOC-106398, Sub 149, National Trailer Con- 
voy, Inc. Ext.—Oregon, .... M. C. C. ...., 8-23-61, Div. 1. 


24.58 Railroad 


24.53 Shipper sells a variety of plastics and chemicals to such con- 
sumers as drug houses, oil companies, and paper, paint and glass manu- 
facturers throughout extensive area in U. S. and in foreign countries. It 
presently has customers at number of points in considered destination terri- 
tory and those patrons are being served by rail. However, these as well as 
other potential customers cannot conveniently accommodate rail shipments, 
so shipper requires motor service into this territory. MC-98749, Sub 13, 
D. L. Bell Ext.—6 States, 8-9-61, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 With respect to Brockman’s single-line service to points in New 
York, adequacy of this service cannot be conceded. Brockman has never 
solicited this traffic, its principal office is located at Detroit, Mich. and there 
is no advice of extent of its operations into N. Y. Thus Commission is 
justified in viewing with some scepticism its general claim contained in its 
witness’ untested affidavit of its willingness and ability satisfactorily to 
handle this traffic. MC-29886, Sub 129, Dallas & Mavis Fwdg. Co. Inc. Ext.— 
Lima, Ohio, 8-11-61, Div. 1. 


24.6 Adequate Quality of Service 
24.60 Generally 


24.60 Admittedly rail carriage is generally satisfactory and will con- 
tinue to be used widely but it does not respond to all of shipper’s trans- 


portation requirements, particularly in those instances where customers 
require expedited deliveries or are located at off-rail points. MC-101126, 
Sub 136, Stillpass Transit Co. Inc. Ext.—Dry Commodities, 8-17-61, Div. 1. 


24.65 Semi-Processed Material 


24.65 Because of competition in vicinity, prompt delivery is essential. 
While collectively existing carriers can provide much of service shown to be 
needed, they are not in position to render complete and rapid service shown 
necessary. MO-98749, Sub 13, D. L. Bell Ext.—6 States, 8-9-61, Div. 1. 


24.65 As to shipper’s complaints of past unsatisfactory service by 
Hvidsten, record is somewhat confused and contradictory. Objections cited, 
however, are more illusory than real and this protestant is willing and able 
to provide service for which shipper professes need. Denied. MC-105556, 
Sub 31, Houck Transport Co. Ext.—S. Dak., .... M. C. C. ...., 8-11-61, 
Div. 1. 


24.66 Industrial Manufactures 


24.66 In those instances where shipper has experienced loss of busi- 
ness, there does not appear to be a casual relationship to existing transporta- 
tion services. But rather shipper is confronted with large number of com- 
peting manufacturers operating in areas in which customers were lost. 
Nature of shipper’s operations at its Crossett plant indicates that delays in 
transportation service have been attributable on many occasions to produc- 
tion schedules. In any event, frequency of alleged deficiencies in services 
of Red Line and Arkansas-Best is inconsequential in view of volume of 
Crossett traffic moved by each of these carriers for shipper. MO-110733, 
Sub 18, Ace Frt. Line, Inc. Ext.—Crossett, Ark., 8-23-61, Div. 1. 


24.67 Machinery, Equipment, Implements & Appliances 


24.67 Protestants, which operate primarily as scheduled general-com- 
modity carriers, do not appear in position to render flexible type of service 
shipper’s business demands. MC-60983, Sub 6, Empire Exp. Inc. Ext.—N. 
Brunswick Township, N. J., 8-9-61, Div. 1. 
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24.68 Necessaries 
24.68 Shipper and consignees are entitled to complete and dependable 


service and unexplained delays, in one instance of almost 3 weeks, cannot 
be considered as meeting their reasonable transportation needs. MO-55811, 
Sub 69, Craig Trucking, Inc. Ext.—Foodstuffs, 8-16-61, Div. 1. 


24.7 Single-Line Service 
24.70 Generally 


24.70 Although Commission has on many occasions held that shippers 
are not entitled as a matter of right to single-line service, it is not reluctant 
to authorize such service when existing joint-line service is inadequate as is 
proven herein. MOC-56679, Sub 10, Brown Transport Corp. Ext.—Maryville, 
Tenn., 8-11-61, Div. 1. 


24.70 Shippers are not entitled as matter of right to direct motor- 
carrier service when reasonably adequate interline service is available. 
MC-119858, Wm. R. Durbin Cont. Car. App., 9-1-61, Div. 1. 


24.70 Success of proposed operation should not be imperilled by forc- 
ing applicant to turn over its shallow draft barges to protestants in order 
that they may enjoy fruits of interline trafic with which they have not here- 
tofore been favored. W-1144, Heart of Texas Transp. Co. Inc. Com. Car. 
Bs 200s Ue Oe GS, cc cece ORO es, Eee. I. 


24.72 Coordination 


24.72 In determining whether existing services are inadequate Com- 
mission must consider delays caused by originating carrier and those delays 
that are concomitant with interchange. MC-56679, Sub 10, Brown Trans- 
port Corp. Ext.—Maryville, Tenn., 8-11-61, Div. 1. 

24.75 Perishables 


24.75 Shipper should not be required to experiment with joint-line 
service which would involve leases of equipment from protestants by car- 
riers authorized to serve Greeley, particularly when such carriers are auth- 
orized to serve only portion of destination territory from Denver. But even 
collectively protestants are unable to serve some of destination points. Ship- 
per’s experience with these carriers from its Denver plant, moreover, appears 
to be something less than satisfactory on joint-line service. In these cir- 
cumstances denial of single-line service in transportation of involved perish- 
able commodities on ground that multiple-line service has not been tried 
clearly is not justified. MC-113678, Sub 7, Curtis, Inc. Ext.—Greeley, Colo., 
8-22-61, Div. 1. 


24.76 Loss and Damage 


24.76 If shippers do require transportation of mixed loads, joint-line 
service of Ace and Anderson from Fort Dodge to Wis. points is available 
and untried. These carriers offer to provide through-trailer service, thus 
obviating possibility of damage through physical interchange of lading, and 
there appears to be no reason why their service would not be satisfactory. 
Application should be denied. MC-25869, Sub 10, M. R. & M. D. Nolte Ext. 
—Gypsum Products, 8-11-61, Div. 1. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.00 Necessity for Certificate—Deviation Rule 
25.00 Applicant can, under secs. (c)(1) and (c)(8)(i) of deviation 
rules and regulations of Commission perform operations over renumbered 
and limited access expressways and it requires no additional specific auth- 
ority to do so. MC-109780, Sub 59, Transcontinental Bus Sys. Inc. Ext.— 
El Paso, Texas & Santa Fe, N. Mex., 8-22-61, Div. 1. 
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25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1: 


Century Mtr. Frt., Inc., MC-108223, Sub 11, Alternate Routes (Minn.), 
8-16-61. 


26. Preservation of Sound Transportation Conditions 


26.1 ‘Follow the Traffic’’ Doctrine 
26.10 Rule Since April 20, 1953 


26.10 While it has also been established that loss of this traffic would 
seriously affect applicant’s overall operations, rule laid down in 61 M. C. C. 
748 renders the latter consideration, if it were the sole basis, insufficient 
ground for grant of authority. However, record here demonstrates material 
inadequacies in service available from North Brunswick when measured 
against reasonable requirements of supporting shipper and thus is dis- 
tinguishable from that case. MC-60933, Sub 6, Empire Exp. Inc. Ext.—N. 
Brunswick Township, N. J., 8-9-61, Div. 1. 


26.4 Promote Operating Economy 


26.40 Generally 


26.40 Movements via protestant’s routes would involve considerable 
circuity, in addition to initial movement of empty equipment 123 miles from 
its terminal to East Point. In circumstances, Commission considers such 
indirect operations to be both inefficient and economically impracticable. 
MO-112497, Sub 171, Hearin Tank Lines, Inc. Ext.—East Point, Ga., 8-25-61, 
Div. 1. 


26.7 Effect Upon Other Carriers 
26.71 Rights of Existing Carriers 
26.71 Generally existing carriers have right to transport all traffic they 


can adequately. and efficiently handle. MO-20314, Sub 1, J. J. Casale, Inc. 
Cont. Car. App., .... M.C.C. ...., 8-21-61, Div. 1. 


26.71 Existing motor carriers generally are entitled to transport all 
traffic which they can handle efficiently and economically within scope of 
their operating authorities before new competing service may be authorized. 
MC-119858, Wm. R. Durbin Cont. Car. App., 9-1-61, Div. 1. 

To Same Effect: 

MC-1641, Sub 48, Peake Transport Service, Inc. Ext.—Cyril, Okla., 
8-2-61, Div. 1. 

26.71 Labertew is authorized and has satisfactorily served some of 
supporting shippers in transportation of bananas from Mobile and, in absence 
of any showing that this carrier cannot or will not provide reasonably ade- 
quate service, he should be accorded fair opportunity to meet shippers’ 
transportation requirements. MOC-117990, Sub 1, Bill Matoba Trucking Co. 
Inc. Ext.—Bananas, 8-9-61, Div. 1. 

26.71 Protestants are authorized and equipped to, and are willing 
and able to meet shippers’ reasonable transportation needs in Basin City 
area, and they should be afforded reasonable opportunity to do so before 
any new service is authorized. MC-63562, Sub 38, Northern Pac. Transport 
Co. Ext.—Basin City, Wash. Area (Franklin County) 8-14-61, Div. 1. 


26.74 Motor Truck Carriers 
26.74 Any loss protesting carriers might suffer from grant of authority 
is outweighed by advantages to supporting shippers which would result from 


such grant. MO-119746, Sub 1, Joe Balkema & Harold Vlietstra Cont. Car. 
App., 8-11-61, Div. 1. 
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26.74 Grant of common carrier authority to provide same service 
applicant now provides as contract carrier will have no material effect upon 
existing competitive situation nor will it work in any way to detriment of 
existing motor common carriers. On contrary, requirement that applicant 
file common-carrier tariffs rather than contract-carrier schedules should 
have quite opposite effect. MC-114614, Sub 8, T. T. Brooks Trucking Co. 
Inc. Ext.—Akron, Ohio to Tenn., .... M. C. C. ...., 8-25-61, Div. 1. 


26.74 Protestants, whose operations involve circuitous routings or 
multiple handlings, cannot provide required expedited service. And since 
this traffic is new traffic, grant of authority will have no material effect on 
existing carriers. MC-113678, Sub 7, Curtis, Inc. Ext.—Greeley, Colo., 
8-22-61, Div. 1. 


26.74 Since Ryder has not participated in considered traffic, authority 


here granted will not have adverse effect on it. MO-112497, Sub 171, Hearin 
Tank Lines, Inc. Ext.—East Point, Ga., 8-25-61, Div. 1. 


26.74 Record reveals that protestant Boyle may serve shipper from 
Old Bridge to New York, N. Y., which includes that part of New York 
commercial zone east of Hudson River and Port Newark, N. J. It has tank 
type pneumatic pressure unloading vehicles and airslide tanks and has on 
order pressure differential tanks. Protestant is willing and able to provide 
same service as is proposed by applicant within scope of its authority. It 
is in position to do so and should be given opportunity to provide service 
before new, competitive service is authorized. MO-107408, Sub 330, E. B. 
Matilack, Inc. Ext.—Sand, 8-8-61, Div. 1. 

26.74 Grant of authority herein would undoubtedly have materially 
adverse effect on protestants’ existing services by allowing applicant to 
interline with other motor carriers competing in same broad origin territory. 
Denied. MC-20783, Sub 50, Tompkins Mtr. Lines, Inc. Ext.—Evansville, 
Ind., 8-23-61, Div. 1. 

26.74 There can be no question that applicant is substantial competitor 
for Jonesville traffic and it is difficult to see how grant of this portion of 
application could materially and adversely affect protestant. Although ap- 
plicant might be able to establish lower rate between points due to shorter 
distances involved, resulting benefit to shippers outweighs any harm that 
might be suffered by protestant. Further, since time in transit saved would 
amount to less than 2 hours on trip that presently takes applicant about 
6% hours, applicant could not institute a markedly different service. MOC- 
531, Sub 106, Younger Bros. Inc. Ext.—Baton Rouge, La., 9-5-61, Div. 1. 


27. Disposition of Applications 


27.1 Railroad Extensions 
27.11 Granted 


27.11 Railroad Extensions by Construction, Acquisition, or Operation 
Authorized by Div. 3, unless otherwise stated: 


Union Pac. R. Co., F. D. 21647, Acquisition & Operation, Bonner Springs 
(Wyandotte County), Kans., approx. 2% miles, 8-9-61, Finance Bd. No. 
3 (embraced in F. D. 21423). 


Western Pac. R. Co., F. D. 21610, Acquisition & Operation in Butte County, 
Calif. (near Oroville to near Intake), approx. 23 miles, 8-21-61, Finance 
Bd. No. 3 (embraced in F. D. 21609). 
27.2 Motor Bus Operations 
27.22 Denied 


27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1, unless otherwise stated: 


Bieber, C. R., Inc., MC-63390, Sub 6, New York City, 8-24-61. 
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27.22 Denied (Continued) 
Englander Coach Lines, Inc., MC-121016, 8-25-61, Op. Rights Bd. No. 2. 
Schenectady Transp. Corp., MC-93443, Sub 1, Interstate Operations, 8-11-61. 
Transcontinental Bus Sys. Inc., MC-109780, Sub 59, El Paso, Texas & Santa 
Fe, N. Mex., 8-22-61. 
27.3 Motor Truck Common Carrier Operations 
27.31 Granted 


27.31 Applications by Motor Truck Common Carriers for New or HEx- 
tended Operations Granted by Div. 1, unless otherwise stated: 


Allen’s Corner Garage & Towing Service, MC-119392 & Sub 1, Com. Car. 
App., Replacement Vehicles, 8-23-61. 


Applebaum, M. H., MC-119655, Sub 2, Chicago, IIl., 8-17-61. 


Auto Convoy Co., MC-59531, Sub 82, Secondary Movements from Texas 
a oh Ok . . 


Baker Hi-Way Exp. Inc., MC-119441, Sub 7, IIl., 8-11-61. 

Bell, D. L., MC-98749, Sub 13, 6 States, 8-9-61. 

Blythe, J. J., MC-115322, Sub 15, Citrus Products, 8-14-61. 

Brooks, “ise Co. Inc., MC-114614, Sub 8, Akron, Ohio to Tenn., 


Brown, O. P., MC-84516, Sub 10, lowa, 8-23-61. 

Brown Transport Corp., MC-56679, Sub 10, Maryville, Tenn., 8-11-61. 

C & R Transport Co. Inc., MC-116063, Sub 8, Sulphur, 8-24-61. 

—* Inc., MC-20894, Sub 5, Philadelphia, 8-11-61, Op. Rights Bd. 
m2. 


Central & Southern Truck Lines, Inc., MC-113267, Sub 41, Daisy, Tenn., 
8-24-61. 

Colonial Refrigerated Transp. Inc., MC-115841, Sub 76, Eggs, 8-16-61. 

Consolidated .Freightways Corp. of Del., MC-42487, Sub 472, Acids, etc., 


-17- 
Coots, D. T., MC-123189, Com. Car. App., 9-5-61. 
Craig Trucking, Inc., MC-55811, Sub 69, Foodstuffs, 8-16-61. 


Crouse Cartage Co., MC-123389, Com. Car. App., 9-11-61, Finance Bd. No. 1 
(embraced in MC-F-7719). 


Curtis, Inc., MC-113678, Sub 7, Greeley, Colo., 8-22-61. 

Dahlsten, H. N., MC-115669, Sub 14, Urea, 8-14-61. 

Daily Exp. Inc., MC-117574, Sub 48, Commodities & Terrs., 8-10-61. 
Sub 55, Painted Post, N. Y., 8-16-61. 

Dallas & Mavis Fwdg. Co. Inc., MC-29886, Sub 129, Lima, Ohio, 8-11-61. 

Dealers Transit, Inc., MC-4405, Sub 336, Evansville, Ind., 8-29-61. 

Elting, Victor, MC-118057, Com. Car. Grandfather App., 8-14-61. 

Empire Exp. Inc., MC-60933, Sub 6, N. Brunswick Township, N. J., 8-9-61. 

Fess Bw aaa Ltd., MC-119265, Com. Car. App., .... M. C. C. 


eeees 


Hearin Tank Lines, Inc., MC-112497, Sub 171, East Point, Ga., 8-25-61. 


Herman Bros. Inc., MC-61396, Sub 78, Urea, 8-14-61 (embraced in MC- 
115669, Sub 14). 


Hutchins, F. G., MC-117975, Com. Car. Grandfather App., 8-17-61. 

J-E-M Transp. Co. Inc., MC-119164, Sub 4, Middletown, Conn., 8-14-61. 

Kaw Transport Co., MC-106400, Sub 31, Formaldehyde, 8-30-61. 

Keal, Curtis, Transport Co. Inc., MC-111320, Sub 38, Winona, Minn., 8-25-61. 
Sub 39, Evansville, Ind., 8-29-61 (embraced in MC-4405, Sub 336). 













254 





I. C. C. PRACTITIONERS’ JOURNAL 





27.31 Granted (Continued) 
Kearns, J., Transport Ltd., MC-119681, Com. Car. App., 8-14-61. 


Kreider Truck Service, Inc., MC-114194, Sub 37, St. Louis, Mo., 8-22-61, 
Op. Rights Bd. No. 1. 


M & H Produce Co. Inc., MC-118168, Com. Car. Grandfather App., .... 
M. C. C. ...., 8-16-61. 


Matlack, E. B., Inc., MC-107403, Sub 330, Sand, 8-8-61. 
Sub 334, Ill., 8-30-61, Op. Rights Bd. No. 1. 


McCurdy, L. W. & M. J., MC-119118, Sub 13, Lock Haven, Pa., 8-22-61, 
Op. Rights Bd. No. 1. 


Momsen, K. E., MC-111557, Sub 28, Urea, 8-14-61 (embraced in MC-115669, 
Sub 14). 


Poole, Walter, MC-115162, Sub 68, Ludington, Mich., 8-8-61. 

Porter, F. M. & Frances, MC-121008, 8-17-61, Op. Rights Bd. No. 2. 
Pulver, F. H., MC-123172, Sub 1, Tractors, 8-11-61, Op. Rights Bd. No. 1. 
Ringle Exp. Inc., MC-119641, Sub 27, Lisbon Falls, Maine, 8-16-61. 


Ringsby Truck Lines, Inc., MC-52709, Sub 99, Acids, etc., 8-17-61 (embraced 
in MC-42487, Sub 472). 


Sub 122, Culbertson, 8-23-61. 
Rivers, F. M., MC-123368, Com. Car. App., 8-15-61. 
Shaw, Willis, Frozen Exp. Inc., MC-117119, Sub 4, Ark., 8-17-61. 
Sub 6, Frozen Foods, 9-11-61. 
Shipley, H. R. & Sons, Inc., MC-112668, Sub 21, Del., 8-15-61, Op. Rights 
Bd. No. 1. 
Southwest Frt. Lines, Inc., MC-29566, Sub 65, Gypsum & Gypsum Products, 
3 .M.C.C. ...., 8-22-61. 
Star Transfer Co., MC-26396, Sub 32, Beams, Decking & Paint, 8-31-61. 
Stillpass Transit Co. Inc., MC-101126, Subs 126, 128, 129, 130, 131, 132 
(8-11-61), 134 (8-8-61), 136 (8-17-61), Caustic Soda in Bulk, Dry or 
Liquid; Clarksville, Ind.; New Eng.; Southern States; Columbus, Ohio; 
Liquid Toilet Preps., Silicate of Soda; Dry Commodities. 


Subler, Carl, Trucking, Inc., MC-116763, Sub 16, Midwestern States, 8-16-61. 


Tarantola, C. A. (Reentitled Southampton Hauling Co.), MC-30980, Sub 5, 
Radioactive Materials, 8-9-61. 


Textile Mtr. Frt. Inc., MC-7555, Sub 39, Foodstuffs, 9-5-61. 
Ward, Don, Inc., MC-111434, Sub 28, Cement, etc., 8-11-61. 


Watkins Mite. Lines, Inc., MC-95540, Sub 298, Com. Car. Grandfather App., 
8-31-61. 


Whittaker, W. W., MC-118249, Com. Car. Grandfather App., 8-29- ; 
Wilson Stor. & Transfer Co., MC-29120, Sub 59, Marmarth, N. 

M. C. C. ...., 8-10-61, Finance Bd. No. 1 ‘(embraced in MC- Orc7808). 
Younger Bros. ne., MC-531, Sub 106, Baton Rouge, La., 9-5-61. 
27.32 Denied 

27.32 Application by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1, unless otherwise stated: 
Ace Frt. Line, Inc., MC-110733, Sub 11, Fla., .... M. C. C. ...., 8-23-61. 

Sub 13, Crossett, Ark., 8-23-61. 


Arco Auto Carriers, Inc., MC-52657, Sub 574, Evansville, Ind., 8-29-61 
(embraced in MC-4405, Sub 336). 


Casale, J. J., Inc., MC-20314, Sub 1, Cont. Car. App., .... M.C.C. ...., 
8-21-61. 
Convoy Co., MC-52858, Sub 84, Trailers, .... M. C. C. ...., 8-28-61 


(embraced in MC-106398, Sub 149). 
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27.32 Denied (Continued) 

Craig Trucking, Inc., MC-55811, Sub 67, Steel Furniture, 9-1-61. 
Daily Exp. Inc., MC-117574, Sub 53, Eastern States, 9-1-61. 
Durbin, Wm. R., MC-119858, Cont. Car. App., 9-1-61. 

Fillipi, R. J., MC-119633, Cont. Car. App., 8-16-61. 

Foutty, Wm. C., MC-123005, Com. Car. App., 8-11-61. 


Houck Transport Co., MC-105556, Subs 31, 36, S. Dak., Mont.,Z... M. C. C. 
occcy S-ki-Si. 


Jackson Truck Line, Inc., MC-8582, Sub 3, Maryville (Mo.), .... M. C. C. 
oa ag BOR. 


Keystone Mtr. Exp. Inc., MC-C-2585, Investigation of Operations, 8-11-61. 


Kreider Truck Service, Inc., MC-114194, Sub 30, Corn Products from & to 
Granite City, Ill., 9-8-61. 


Marquis, Max, MC-118171, Com. Car. Grandfather App., .... 
8-16-61 (embraced in MC-118168). 


Matoba, Bill, Trucking Co. Inc., MC-117990, Sub 1, Bananas, 8-9-61. 
McWilliams, B. E., dba Tri-City Exp., MC-121004, 8-15-61, Op. Rights Bd. 
No. 2. 


National Trailer Convoy, Inc., MC-106398, Subs 119, 149, Corona, Calif., 
Oregon, .... M.C.C. ...., 8-28-61. 


New Mexico Van Lines, Inc., MC-121026, 8-28-61, Op. Rights Bd. No. 2. 
Nolte, M. R. & M. D., MC-25869, Sub 10, Gypsum Products, 8-11-61. 


Northern Pac. Transport Co., MC-63562, Sub 38, Basin City, Wash. Area 
(Franklin County), 8-14-61. 


Peake Transport Service, Inc., MC-1641, Sub 48, Cyril, Okla., 8-2-61. 


Produce Fwdg. Inc., MC-117966, Sub 1, Bananas, 8-9-61 (embraced in 
MC-117990, Sub 1). 


Ringle Exp. Inc., MC-119641, Sub 19, Laminated Timbers, 8-24-61. 


Service Transport Co., MC-106373, Sub 25, Kelsey-Hayes Plant Site, 
8-11-61. 


Southern Tank Lines, Inc., MC-109637, Sub 153, Silicate of Soda, 8-8-61 
(embraced in MC-101126, Sub 134). 
Sub 173, St. Louis, Mo., 8-14-61. 
Sykes Transport Co., MC-117109, Sub 8, Laminated Timbers, 8-24-61. 
Taylor Heavy Hauling, Inc., MC-102401, Sub 5, Pipe, etc., 8-14-61. 
Tompkins Mtr. Lines, Inc., MC-20783, Sub 50, Evansville, Ind., 8-23-61. 
Worster Mtr. Lines, Inc., MC-109478, Sub 39, Charleston, W. Va., 8-11-61. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or 

Extended Operations Granted by Div. 1 unless otherwise stated: 

Balkema, Joe & Harold Vlietstra, MC-119746, Sub 1, Cont. Car. App., 
8-11-61. 

Brubaker, D. R., MC-123379, Sub 1, Center, Texas, 8-11-61, Op. Rights Bd. 
No. 1. 


Decatur Petroleum Haulers, Inc., MC-114087, Sub 2, Ga., 9-1-61. 


Howell Trucking Co. Inc., MC-30226, Sub 7, Secaucus (N. J.), .... 
co cey, Se 


Interstate Exp. Inc., MC-108973, Sub 6, Schilling, Mont., .... 
8-17-61. 


Jones, E. D., MC-123373, Cont. Car. App., 8-14-61. 
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27.41 Granted (Continued) 
Kendrick Cartage Co., MC-110117, Sub 21, Ky., 8-30-61, Op. Rights Bd. 
No. 1. 


Kenison Trucking, Inc., MC-115504, Sub 15, Dry Fertilizers, 8-10-61. 
Livestock Cartage, Inc., MC-123317, Sub 1, Cont. Car. App., 8-8-61. 
Major, Hugh, MC-116434, Sub 8, Water Pipe, 8-24-61. 

Schilli, B. R., MC-117509, Sub 5, Cairo & Mounds, IIl., 5-25-61. 

Stella Trucking, Inc., MC-123353, Cont. Car. App., 8-28-61. 

27.42 Denied 


27.42 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Denied by Div. 1: 


H. A. A. Trucking, Inc., MC-123029, Cont. Car. App., 7-28-61. 


27.5 Water Carrier Operations 
27.51 Granted 


27.51 Applications by Water Carriers for New or Extended Operations 
Granted by Div. 1: 


Heart of Texas Transp. Co. Inc., W-1144, Com. Car. App., .... I. C. C. 
«eee, 8-28-61. 
27.7 Brokerage 
27.71 Granted 


27.71 Applications for Brokers’ Licenses Granted by Div. 1: 
Olympia Ski Tours, Inc., MC-12650, Sub 1, Long Island, N. Y., 8-22-61. 


28. Transfer, Modification or Revocation 


28.2 Modification 
28.20 Generally 


28.20 Report of April 11, 1961 modified. MO-118601, Eastern Transp. 
Co. Inc. Cont. Car. App., 8-31-61, Div. 1. 


28.22 Correction of Errors 

28.22 Findings on reconsideration will correct what appears to have 
been oversight by modifying findings of prior report to authorize service at 
points in Ill. and Wis. beyond base area. MO-119392, Allen’s Corner Garage 
& Towing Service Com. Car. App., 8-23-61, Div. 1. 

28.22 Findings of joint board corrected. MC-26895, F. W. Clark— 
Clarification of Ctfe., 8-31-61, Div. 1. 

28.22 Report and order dated February 4, 1960 modified. MOC-110479, 
Subs 8, 14, Dudley Harper, Ext.—Points in Ky., 8-9-61, Div. 1. 
28.23 Remove Restrictions 


28.23 Certificate modified by eliminating restriction against certain 


interchange of traffic. MC-112049, Sub 1, McBride’s Exp. Inc., 8-11-61, 
Div. 1. 


28.3 Revocation 


28.36 Past Unauthorized Operations or Violation of Law 


28.36 Defendant is not shown to be operating as common carrier by 
motor vehicle in violation of secs. 203(c) and 206(a) of Act and complaint 
should be dismissed. MC-C-8000, Western Mtr. Tariff Bur. Inc. v. Matson 
Navigation Co., .... M. C. C. ...., 8-16-61, Div. 1. 


28.36 Settlement offer accepted and cease and desist order entered. 
Williams Transfer, Inc.—Investigation & Revocation of Ctfes., 
8-15-61, Div. 1. 
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29. Abandonment 


29.0 Generally 
29.03 Passenger Train Service 


29.03 Present and future public convenience and necessity permit 
discontinuance of service provided by trains Nos. 155 and 156 between San 
Francisco and San Jose and continued operation of such trains will consti- 
tute unjust and undue burden upon interstate operations of carrier and 
upon interstate commerce. F. D. 205038, Southern Pac. Oo.— Partial Discon- 
tinuance of Passenger Trains bet. Los Angeles & Sacramento; Oakland & 
Sacramento; & San Francisco & San Jose, Calif., .... I. C. C. , 8-11-61, 
Commission. 


29.1 Jurisdiction 


29.11 Intrastate Operations 


29.11 Nowhere in sec. 13a(2) or elsewhere in law is there any require- 
ment that prosperity of intrastate operations of carrier as whole, or any 
particular segment thereof, must be given effect in determining whether 
operation of an individual intrastate train imposes unjust and undue burden 
on interstate commerce. To hold otherwise would be contrary to apparent 
intent of Congress. F. D. 20508, Southern Pac. Co.—Partial Discontinuance 
of Passenger Trains bet. Los Angeles & Sacramento; Oakland & Sacramento; 
& San Francisco & San Jose, Calif., Tre , 8-11-61, Commission. 


29.2 When Granted 


29.23 System Earnings 


29.23 Circumstances may exist which would require continued opera- 
tion of commuter train in particular area, even though it is operating at 
substantial loss, if carrier’s overall commuter service in area is profitable 
or its total losses only nominal. F. D. 20508, Southern Pac. Co.—Partial 
Discontinuance of Passenger Trains bet. Los Angeles & Sacramento; Oakland 
& Sacramento; & San Francsico & San Jose, Calif., .... I. C. C. ...., 
8-11-61, Commission. 


29.3 Determination of Earnings 


29.30 Generally 


29.30 It is position of State Commission that any operating deficit 
should be reduced by a percentage amount equivalent to combined Federal 
and State corporate income taxes both of which together approximate 
54 percent. Commission rejected similar contention in 254 I. C. C. 745, 755, 
affirmed in e F. Supp. 351. F. D. 20508, Southern Pac. Co.—Partial Dis- 
continuance of Passenger Trains bet. Los Angeles & Sacramento; Oakland 
& Sacramento; & San Francisco & San Jose, Calif., .... I. C. C. ....,; 
8-11-61, Commission. 


29.31 Revenues 


29.31 In its prior report, div. 4 discussed propriety of assigning con- 
structive revenues to any of trains for transportation of nonrevenue or 
pass passengers, and concluded that validity of use of constructive revenues 
as presented by State Commission was at least doubtful and should be 
considered incidental effect upon changes in carrier’s service. To this may 
be added observation that constructive or phantom revenues—revenues from 
fares never collected—are of no measurable financial advantage to carrier 
and, thus, should be disregarded in computation of total revenues. F. D. 
20508, Southern Pac. Co.—Partial Discontinuance of Passenger Trains bet. 

& Sacramento; & San Francisco & 
, 8-11-61, Commission. 
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29.32 Expenses of Involved Line 

29.32 Passenger car repair costs which represent expenses to be in- 
curred in future have very little effect upon actual operational costs during 
period under review. While it is recognized that expenses of this nature 
will be incurred in future, amount claimed by carrier is merely a future 
estimate and details thereof are not sufficiently supported by record. In 
circumstances, passenger car repair costs, as presented by carrier, should 
be disallowed. 

Maintenance of way and structure expenses disallowed as not consti- 
tuting avoidable costs to carrier. See 307 I. C. C. 463. F. D. 20508, 
Southern Pac. Co.—Partial Discontinuance of Passenger Trains bet. Los 
Angeles & Sacramento; Oakland & Sacramento; & San Francisco & San Jose, 
Calif., .... I. C. C. ...., 8-11-61, Commission. 


29.4 Economic Effect 
29.45 Employees 

29.45 Same conditions imposed as in 257 I. C. C. 700 for protection of 
employees. F. D. 21587, Chicago, B. & Q. R. Co.—Abandonment bet. West- 
boro, Mo. & Northboro, Iowa, 8-16-61, Finance Bd. No. 3. 

To Same Effect: 

F. D. 21599, Moshassuck V. R. Co.—Abandonment (Por.)—Providence 
County, R. I., 8-14-61, Finance Bd. No. 3. 

F. D. 21591, Southern Pac. Co.—Abandonment bet. Tucumcari & French, 
N. Mex., 8-17-61, Finance Bd. No. 3. 

F. D. 21580, Southern Pac. Co.—Abandonment bet. Winkelman & 
Christmas, Ariz., 8-28-61, Finance Bd. No. 3. 

F. D. 21573, Texas & N. O. R. Co.—Abandonment bet. Hempstead & 
Brenham, Texas, 8-17-61, Finance Bd. No. 3. 

F. D. 21609, Western Pac. R. Co., Abandonment in Butte County, Calif., 
8-21-61, Finance Bd. No. 3. 

29.45 For reasons expressed in 312 I. C. C. 105, Commission has no 
authority to impose conditions for protection of employees adversely affected 
by discontinuance of intrastate trains authorized under provisions of sec. 
13a(2) of Act. F. D. 205038, Southern Pac. Co.—Partial Discontinuance of 
Passenger Trains bet. Los Angeles & Sacramento; Oakland & Sacramento; 
& San Francisco & San Jose, Calif., .... I. C. C. ...., 8-11-61, Commission. 

29.9 Disposition of Abandonment Applications 
29.91 Granted 

29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 3, unless otherwise stated: 

Chicago, B. & Q. R. Co., F. D. 21587, bet. Westboro (Atchison County), Mo. 

& Northboro, Iowa (Page County), approx. 5 miles, 8-16-61, Finance 

Bd. No. 3. 

Howard Term., FF-8, Frt. Fwdr. App., 8-8-61, Div. 1. 
Kansas City, K. V. R. Inc., F. D. 21423, Entire Line (Wyandotte County, 

Kans.), approx. 15 miles, 8-9-61, Finance Bd. No. 3. 

Moshassuck V. R. Co., F. D. 21599 (Por.) (near Walker St., Lincoln), 

Providence County, approx. 4% mile, 8-14-61, Finance Bd. No. 3 
Southern Pac. Co., F. D. 21591, bet. Tucumcari & French, N. Mex. (Quay, 

San Miguel, Harding & Colfax Counties), approx. 114 miles, 8-17-61, 

Finance Bd. No. 3. 

—¥F. D. 21580, bet. Winkelman & Christmas, Ariz. (Gila County), 
approx. 7 miles, 8-28-61, Finance Bd. No. 3. 
Texas & N. O. R. Co., F. D. 21573, bet. Hempstead & Brenham, Texas 
(Waller-Wash. Counties), approx. 18 miles, 8-17-61, Finance Bd. No. 3. 
Western Pac. R. Co., F. D. 21609, Butte County, Calif. (near Oroville to 
near Intake), approx. 27 miles, 8-21-61, Finance Bd. No. 3. 





OP ee A FERRE ts 


a 



























NOVEMBER, 1961 





3. FINANCE 
31. Jurisdiction 


31.4 Loan Guaranty Under Part V of Act 
31.40 Generally 


31.40 Loan guaranty approved. F. D. 21615, 21641, Boston & M. R. 
Loan Guaranty, Note, 8-15-61, Div. 3. 


31.40 August 15, 1961 order modified. F. D. 21615, 21641, Boston & 
M. R. Loan Guaranty, Note, 8-21-61, Commission. 


32. Security Issues 


32.9 Unauthorized Issues 
82.90 Validity 


32.90 One hundred and fifty shares presently outstanding were issued 
as an incident to sec. 5 transaction whereby Short, Inc. proposes to become 
common carrier by motor vehicle subject to part II. Issuance of 150 shares 
must be considered part of total securities to be issued in transaction, aggre- 
gate amount being in excess of exemption, and all or any part of which, 
therefore, required Commission’s prior approval under sec. 214. Those 
shares which have been issued are therefore void. Compare 85 M. C. C. 672, 
677 and cases cited therein. See also 39 M. C. C. 177. MOC-F-7745, R. E. 
Short, Inc.—Control & Merger—Merchants Mtr. Frt. Inc., .... M. C. C. 

, 8-17-61, Finance Bd. No. 1. 


32.91 Replacement 


32.91 Financial data supplied suggest that Short, Inc. is seeking au- 
thority to issue shares of common stock sufficient to replace those that are 
void. MOC-F-7745, R. E. Short, Inc.—Control & — Mtr. 
Det. Ens., .... 9. C. CG. , 8-17-61, Finance Bd. No. 


Purpose of Issue 


33.0 Generally 
33.01 Guaranty of Subsidiary’s Obligation 


33.01 Loan will be jointly and severally guaranteed by Santa Fe, 
Chesapeake & Ohio, Rock Island, Grand Trunk Western, Ill. Central, Pa. 
and Wabash railroads. Issuance and guaranty of any securities in con- 
nection with this loan will require Commission’s prior approval under sec. 
20a. No such applications have been filed and nothing herein contained 
is to be construed as prejudging any issues under sec. 20a, or as permitting 
consummation of transaction without prior approval of Commission under 
that sec. F. D. 21542, Belt Ry. Co. of Chicago—Pur. (Por.)—Chicago & 
W. I. R. Co., 8-9-61, Finance Bd. No. 3. 


33.1 Acquisition of Equipment 


33.11 Stock 


33.11 Issue of Capital Stock to Finance Acquisition of Equipment Au- 
thorized by Div. 3, unless otherwise stated: 


Braswell Frt. Lines, Inc., F. D. 21646, 8-22-61, Finance Bd. No. 2. 
33.12 Equipment Trust Certificates 


33.12 Issue of Equipment Trust Certificates to Acquire Equipment 
Authorized by Div. 3, unless otherwise stated: 
Gulf, M. & O. R. Co., F. D. 21691, 8-14-61, Finance Bd. No. 2. 
Northern Pac. Ry. Co., F. D. 21696, 8-8-61, Finance Bd. No. 2. 
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83.138 Notes 

33.13 Note Issues to Finance Acquisition of Equipment Authorized by 
Div. 3, unless otherwise stated: 
Lee Way Mtr. Frt. Inc., F. D. 21715, Note, 8-30-61, Finance Bd. No. 2. 
United Van Lines, Inc., F. D. 21680, Notes, 8-10-61, Finance Bd. No. 2. 


33.2 Additions & Betterments 
33.20 Generally 
33.20 Issue of Securities for Additions, Betterment or Rehabilitation 
Authorized by Div. 3, unless otherwise stated: 
Alabama G. S. R. Co., F. D. 21690, Securities, 9-8-61, Finance Bd. No. 2. 
Atlantic C. L. R. Co., F. D. 21722, Bonds, 9-8-61, Finance Bd. No. 2. 


33.3 Working Capital 
33.31 Motor Carrier 
33.31 Issue of Securities to Provide or Replenish Motor Carrier Work- 
ing Capital Authorized by Div. 3, unless otherwise stated: 
Bigge Drayage Co., Note, F. D. 21726, 9-12-61, Finance Bd. No. 2. 


United Van Lines, Inc., Notes, F. D. 21679, 8-8-61, Finance Bd. No. 2 
(Issuance of notes authorized). 


33.4 Refinancing 
33.45 Motor Truck 
33.45 Issue of Securities to Refinance, Redeem or Refund Debt or 


Retire Motor Truck Capital Stock Authorized by Div. 3, unless otherwise 
stated: 


Braswell Frt. Lines, Inc. Stock, F. D. 21646, 8-22-61, Finance Bd. No. 2. 
Lee Way Mtr. Frt. Inc. Note, F. D. 21715, 8-30-61, Finance Bd. No. 2. 


33.5 Issues Incident to Unification 
83.53 Motor Truck—aAuthorized 
33.53 Issue of Securities Incident to Acquisition of Control, Property 


or Assets, or to Unification or Merger of Motor Truck Operations, Authorized 
by Div. 3, unless otherwise stated: 


Dealers Transit, Inc. Notes, F. D. 20826, .... M. C. C. ...., 8-31-61 (em- 
braced in MC-F-7183). 


Johnson Mtr. Lines, Inc. Stock, etc., F. D. 21614, 8-9-61, Finance Bd. No. 2. 
33.54 Motor Truck—Denied 
33.54 Issue of Securities Incident to Acquisition of Control, Property 


or Assets, or to Unification or Merger, Denied by Div. 3, unless otherwise 
stated: 


R. E. Shore, Inc. Securities & Assumption of Obligations, F. D. 21531, .. 
M. C. C. ...., 8-17-61, Finance Bd. No. 1 (embraced in MC- F-7745). 


33.7 Employee Bonus Incentive Plans 


33.70 Stock Purchase Plans 


33.70 Issue of Capital Stock in connection with Stock Option Plan 
Authorized by Div. 3, unless otherwise stated: 
Denver Chicago Trucking Co. Inc., F. D. 21633, 8-8-61, Finance Bd. No. 2. 
Yosemite Park & Curry Co., F. D. 21714, 8-29-61, Finance Bd. No. 2. 
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34. Alteration of Securities 


34.0 Generally 
84.0 Generally 


34.0 Order as heretofore modified is hereby further modified so as to 
authorize Railway Express Agency, Inc. to enter into subordination agree- 
ments with holders of notes, subordinating such notes to loans to be made 
by prospective lenders for purpose of constructing terminals and acquiring 
equipment. F. D. 20812, Railway Exp. Agency, Inc. Notes, 8-9-61, Div. 3. 


4. SERVICE & OPERATIONS 
41. Transportation 


41.1 Rail 
41.10 Generally 


41.10. Recommendations of Commission relative to ways and means 
by which New Haven R. may improve its financial condition and its service 
to public, and relative to insuring continuance of essential passenger trans- 
portation services by New Haven and other railroads, summarized in report. 
No. 33332 Fs supp.), Passenger Fares—New York, N. H. & H. R. Co., 
oe. I. ©. C. ...., 8-16-61, Commission. 


41.19 Embargoes 


41.19 Embargo issued by New York C. R. Co., against L.C.L. freight 
at numerous points annulled by Commission order. Service Or. 988, New 
York C. R. Co., Annulment of Embargo, 8-26-61, Safety & Service Bd. No. 1. 


41.2 Motor Carrier 
41.23 Lease of Equipment 


41.23 Upon notice of proposed rulemaking, investigation and con- 
sideration of record, sec. 207.3(a) of rules governing lease and interchange 
of vehicles by motor carriers modified to require agreement in writing that 
control and responsibility for operation of equipment be that of lessee, 
Prior reports: 51 M. C. C. 461, 52 M. C. C. 675, 64 M. C. C. 361, 68 M. C. C, 
553, 79 M. C. C. 65, 79 M. C. C. 251 and 84 M. C. C. 247. Ex Parte MC-43, 
Lease & Interchange of Vehicles by Mtr. Carriers, .... M. C. C. ...., 
7-24-61, Commission. 


46. Safety 


46.1 Safety Appliances 
46.11 Car Brakes 


46.11 Order dated September 21, 1945 amended to permit use of un- 
equipped air dump cars until December 31, 1962 under certain conditions. 
No. 13528, Investigation of Power Brakes & Appliances for Operating Power 
Brake Systems, 8-31-61, Safety & Service Bd. No. 1. 


46.3 Block Signals 
46.32 Automatic 


46.32 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of Act, as Amended: 
Application for discontinuance of automatic block-signal system between 
Van Etten Junction Interlocking, Van Etten, N. Y. and Geneva Junction 
Interlocking, Geneva, N. Y. and modifications of interlockings at Van Etten 
Junction and at Geneva Junction, granted. No. 28000, Sub 242, Lehigh V. 
R. Co, BS-Ap. 14880, .... I. C. C. ...., 8-24-61, Div. 3. 
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46.4 _ Interlockers 
46.40 Generally 
46.40 In Matter of Installation of Block Signal or Other Systems In- 
tended to Promote Safety of Railroad Operation Under Paragraph (b), Sec. 
25 of Act, as Amended: Installation of interlocking at Columbus, Ohio, not 
required. No. 28750, Sub 27, Baltimore & O. R. Co., Pennsylvania R. Co., 
Union Depot Co., .... I. C. C. ...., 8-25-61, Div. 3. 


5. RATE STRUCTURE 


51. Ratemaking 
51.2 Agreements 


51.29 Amendments 


51.29 Amendments approved. Sec. 5a App. 43, Great Lakes Frt. Bur. 
Inc.—Agreement, 8-10-61, Div. 2. 


To Same Effect: 

Sec. 5a App. 46, Southern Mtr. Carriers—Agreement, 8-10-61, Div. 2. 

Sec. 5a App. 70, Western Mtr. Tariff Bur. Inc.—Agreement, 8-25-61, 
Div. 2. 

51.29 Amendments of bylaws. Part of agreement which provides for 
composition of general rate committee and public hearings 30 days instead 


of 15 days after docketing, approved. Sec. 5a App. 35, Oil Field Haulers 
Assn. Inc.—Agreement, .... I. C. C. ...., 8-21-61, Div. 2. 


51.7 Final Dispositions of Applications 
51.73 Dissolution 


51.73 In accordance with agreement of dissolution approval of agree- 
ment withdrawn. Sec. 5a App. 8, Inland Water Carriers’ Frt. Assn.— 
Agreement, 8-10-61, Div. 2. 


53. Rate Adjustments 


53.4 Commodity Rates 
53.40 Generally 


53.40 Via Milwaukee route direct and via North Western route direct 
there are now two sets of rates in effect. Shipper is entitled to rate which 
produces lowest charge. Should respondents choose to refile without indi- 
cated 4th-sec. violations, they will also be expected to avoid foregoing con- 
flicts. I & S 7491, Butter, N.O.I.B.N. from Mankato, Minn. to Chicago, Il., 
cove ae Gh ©. ccc cg OOO4, De. Z. 


53.41 L.C.L. or L.T.L. 


53.41 L.T.L. commodity rates are anomalous and, unless there are 
exceptional circumstances surrounding transportation, class rates should 
apply on such shipments. 62 M. C. C. 427, 440 and cases cited therein. 
I & 8S M-14289, Asphalt, Pitch & Resin—Pa. to IIl., Ind., Mich., Mo., Ohio & 
Woes ccce be Ee G.. cccce , Et. 2. 


53.41 L.T.L. traffic is essentially class-rate traffic and commodity rates 
should be established thereon only under special and compelling circum- 
stances. See 62 M. C. C. 689, 692. I & S M-14267, Compounds or Powder— 
Albany & Germantown, N. Y. to Conn., .... I. C. C. ...., 8-23-61, Div. 2. 


53.8 Valuation Rates 
53.82 Released Rates 


53.82 Released rates authorized but order expires concurrently with 
expiration of Drouth Order No. 59. RR. Or. 1210, J. F. Fallon, 
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Northern Lines Com. (Livestock Feed & Hay, Minn., Mont., N. Dak. & 8. 
Dak. to Mont. & N. Dak.), 8-18-61, Released Rates Bd. 


53.82 Released rates authorized. RR. Or. MC-482, New Eng. Mtr. 
Rate Bur. Inc. (Silverware—Class. Ratings—New Eng. Terr.), 8-18-61, 
Released Rates Bd. 

To Same Effect: 


RR. Or. MO-484, Tabulating Machines & Related Articles & Parts— 
Household Goods Carriers’ Bur., Agent, 8-29-61, Released Rates Bd. 


53.82 Released rates order amended. RR. Or. 1118, Amend. 6, Traffic 
Exec. Assn.—E. Rs., Southern Class. Com., Western Class. Com. & Ill. Frt. 
Assn. (Hair Coloring Kits), 8-14-61, Released Rates Bd. 

53.82 Released rates applications denied. RR. Ap. MC-697, Wearing 
Apparel—Peoples Exp. Co., 8-22-61, Released Rates Bd. 


54. Joint or Through Routes, Rates & Divisions 
54.7 Divisions 
54.78 Divisions Prescribed 


54.78 Orders of January 12 and May 26, 1953 vacated in so far as 
applicable to certain T.O.F.C. joint rates. No. 29885, Official—Southern 
Divisions. In Matter of Divisions of Joint Rates bet. Off. & Southern Terrs., 
8-16-61, Commission. 


55. Competitive Ratemaking 
55.2 Destructive Competition 
55.22 Rail v. Water—Truck 


55.22 Financial stability of transportation agencies subject to I. C. 
Act is to be promoted and to this end destructive competition must be pre- 
vented. Here, Commission is not persuaded that diversion of portion of 
this traffic to rail-water service would constitute destructive competition. 
Water service immediately affected is not coastwise service but off-shore 
service between Calif. and Puerto Rico, which in gross revenue results con- 
stitutes less than 14 percent of Isbrandtsen’s total operations. Moreover, 
respondents as well as Isbrandtsen are in need of revenue to provide ade- 
quate transportation service. Proposed rates appear to be compensatory, 
and they are no lower than necessary to attract substantial portion of this 
traffic. In these circumstances, evidence would not support finding that they 
are in any respect unlawful. I & S 7455, Canned or Preserved Foodstuffs— 
Pac. Coast to Gulf Ports for Export, .... I. C. C. ...., 8-30-61, Div. 2. 


55.22 Under parity of rates protestant water carrier would be able to 
attract little, if any, of this traffic, and these facts add support to conclusion 
reached in 313 I. C. C. 23 that if such parity were applied on traffic generally, 
this protestant would be unable to continue efficient and economical coast- 
wise service. As therein pointed out, such result would be in contravention 
of National Transportation Policy in that it would threaten continued ex- 
istence of coastwise water-carrier industry. For foregoing reasons, pro- 
posed rate may not receive approval. I & S 7486, Garden Hose & Electric 
Cable—N. J. or R. L. to Points in Texas, .... I. C. C. ...., 8-21-61, Div. 2. 


55.23 Rail v. Motor Carrier 


55.23 Proposed rate of 39 cents exceeds motor-carrier rate under 
which. traffic is now moving. Thus, it does not appear to be destructively 
competitive. I & S 7551, Glassware—lIndianapolis, Ind. to Chicago, 
wes) aah UTlUmML UH 


55.24 Motor Carrier 


55.24 Instant traffic apparently is moving freely under class rates and 
no competitive need is offered for reductions proposed. Thus, from evi- 
dence presented, Commission is not satisfied that proposed rates do not con- 
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stitute destructive competitive practice in contravention of National Trans- 
portation Policy. I & S M-14267, Compounds or Powder—Albany & German- 
town, N. Y. to Conn., .... I. C. C. ...., 8-28-61, Div. 2. 


55.26 Forwarder 


55.26 Evidence is convincing that defendant’s class rates are for most 
part noncompensatory and they constitute destructive competitive practice. 
Complainant’s member carriers have lost substantial quantities of this traf- 
fic to defendant. Already one of intervening freight forwarders has been 
forced to meet defendant’s rates, thereby taking some of this traffic from 
one of complainant’s members. It is thus clear that assailed rates are 
undermining large portion of class rate structure of motor carriers and 
freight forwarders in western trunkline and southwestern territories, and 
that if defendant’s rates were approved complainant’s members and remain- 
ing interveners could be forced to reduce their rates to defendant’s rate 
level, net result of which would be unnecessary dissipation of much needed 
carrier revenues. No. 83169, Middlewest Mtr. Frt. Bur. v. Midland Fwdg. 
Cts once GC. CG. 1.0 c— OS-S4, Eee. 8. 


55.6 Rate Differentials 
55.62 Rail over Water 


55.62 Competitive situation affecting this rate differs little, if at all, 
from that relating to T.O.F.C. rates dealt with in Pan-Atlantic case, 313 
I. C. C. 28. Therein Commission found, among other things, that rates pro- 
posed, on level of sea-land rates, were not shown to be lawful, without 
prejudice to establishment of rates no lower than 6 percent above corre- 
sponding sea-land rates. Reasons for that conclusion, including compre- 
hensive discussion of law bearing on issue, are set forth therein and will 
not be repeated here. I & 8 7436, Garden Hose & Electric Cable—N. J. or 
R. I. to Points in Texas, .... I. C. C. ...., 8-21-61, Div. 2. 


55.7 Private Carrier Competition 
55.70 Generally 


55.70 Evidence indicates that rates under investigation are compensa- 
tory for distribution-type operation conducted by respondent and are neces- 
sary to prevent diversion of traffic to private carriage. Because of this 
latter fact, there is no indication that rates constitute destructive competi- 
tive practice. No. 38483, Cement—Wilmington, Mass. to New Eng., N. J. & 
Me: Beg oves Le GQ. csccy O36, Be.. 3. 


55.70 Acceptable showing has been made that rates to Mo. destina- 
tions are compensatory. Evidence indicates that these rates are needed to 
prevent diversion of this traffic to private carriage. No. 33398, Rubber— 
Sarnia, Ont. to Conn., Mass., Mo. & R. 1, .... 1. C. C. ...., 8-2-61, Div. 2. 


55.8 Compensativeness 
55.80 Generally 


55.80 As stated in 308 I. C. C. 345, 363, to be reasonably compensa- 
tory, competitive rate must at least cover out-of-pocket costs, including 
variable portion of reasonable return after Federal income taxes, and make 
contribution to transportation burden. I & S 7455, Canned or Preserved 
Foodstuffs—Pac. Coast to Gulf Ports for Export, ....1I.C. C. ...., 8-30-61, 
Div. 2. 


55.81 Burden of Showing 


55.81 It is not shown that proposed rate would be compensatory, a 
minimum requirement in sustaining burden of proof under sec. 216(g) of 
Act. I & S M-14489, Automobile Heaters—Dayton, Ohio to St. Louis, Mo., 
090 Be Ue Ge 00+ cg eens Ete me 
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55.81 Burden of showing proposed rates just and reasonable rests 
upon respondents. As essential part of this proof, it must be shown that 
proposed rates are compensatory. I & S M-14249, Carbon Blacks—South- 
west to Eastern Destinations, .... I. C. C. , 8-23-61, Div. 2. 


55.81 Proponents of changed rate have burden of showing that it is 
just and reasonable. A minimum requirement in that respect is positive 
showing that rate is compensatory. I & 8S M-14421, Orude Rubber—Odessa, 
Texas to Akron, Ohio, .... I. C. C. ...., 8-22-61, Div. 2. 

To Same Effect: 


I & S M-14488, Plastic Materials—Texas to Chicago, Ill., .... I. C. C. 

, 8-21-61, Div. 2. 

No. 38398, Rubber—Sarnia, Ont. to Conn., Mass., Mo. & R. L, . 
.¢cG , 8-2-61, Div. 2. 


55.81 A minimum requirement in proceeding concerning rate reduc- 
tions is convincing showing by proponents that proposed rates are com- 
pensatory for — eee x Be I & S M-14246, Hides & Related Arti- 
cles—Okla. to Wis., .... I. C. C. , 9-6-61, Div. 2. 


55.82 Rail rr 


55.82 Protestant argues that rates on butter should cover fully dis- 
tributed costs. It is apparent, however, that if such rates move no traffic, 
carriers are better off with lower rates which will move traffic and make 
some contribution to overhead burden, especially where, as here, there is no 
claim that traffic thus would be diverted from competing modes. Rates 
appear to be compensatory over normal routes of movement and there is no 
basis for contention that they would be competitively destructive. I & 8 
7491, Butter, N.O.I.B.N. from Mankato, Minn. to Chicago, Ill., .... I. C. C. 

, 9-6-61, Div. 2. 


55.82 Even on most favorable basis, proposed rate of 44 cents on 
shipments of 20,000 pounds would fail by over 4 cents to meet estimated 
out-of-pocket cost. However, proposed rate of 39 cents on 28,000-pound 
shipments would yield more than 3 cents above such cost and would under 
circumstances here be compensatory. I & S 7551, Glassware—Indianapolis, 
Ind. to Chicago, TL, .... I. C. C. » 8-21-61, Div. 2. 


55.88 Motor Carrier Rates 


55.83 In view of lack of underlying data pertaining to respondent’s 
costs, evidence is not convincing that proposed rates would be compensatory. 
In these circumstances, proposal may not receive approval. I & S M-14289, 
— Pitch & Resin—Pa. to Il, Ind., Mich., Mo., Ohio & Wis., .... 
1. & Cc. , 8-9-61, Div. 2. 

55.83 Rates here under investigation are from 3 to 8 cents above 
approved scale, which difference appears to compensate, or more than com- 
pensate, for any difference in cost between New Eng. and Middle Atlantic 
territories. No. 88483, Cement—Wilmington, Mass. to New Eng., N. J. & 
Ne Ke cose BO. @. cucey SSR, TOG. &. 


55.83 Protestant’s evidence constitutes prima facie showing that rates 
under investigation are not compensatory and therefore are not just and 
reasonable. That showing is not rebutted. I & S M-14211, Iron & Steel 
Articles—Sharon, Pa. to Fla. & S. Car., .... I. C. C. , 8-25-61, Div. 2. 

55.83 In absence of countervailing evidence, costs shown, together 
with rate comparisons of record, constitute prima facie showing that pro- 
posed rates are unjust and unreasonable. I & S M-14459, Junction Boxes— 
Long Island City to Chicago, Cincinnati & Detroit, .... I. C. C. ...., 
8-11-61, Div. 2. 


55.83 Proposed rate of $1.20, minimum 30,000 pounds, to Leominster, 
Mass., yields minimum earnings of 55.6 cents a truck-mile, as compared 
with minimum truck-mile earnings of 43.2 cents under prior rate. However, 
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since record contains no evidence of average loading under prior rates, it 
cannot be concluded that proposed rates would yield greater revenue for 
respondents than prior rates. No. 33398, Rubber—Sarnia, Ont. to Conn., 
Mass., Mo. & R. L, .... I. C. C. ...., 8-2-61, Div. 2. 

55.83 Numerous rate comparisons submitted by shipper and Night- 
hawk, nearly all of which have classification ratings no lower than that of 
instant commodity, yield minimum truck-mile revenue generally much below 
that under proposed rate. Proposed rate would be compensatory. I & 8 
M-13714, Spring Assemblies from Chicago, Ill. to St. Louis, Mo., .... I. C. C. 

, 9-7-61, Div. 2. 


56. Demurrage & Storage 


56.3 Relief from Penalties 
56.33 Weather Conditions 


56.33 Complainants were operating under average demurrage agree- 
ments in accord with rules in governing tariff. Generally, under average 
demurrage agreements, weather interference does not excuse accrual of 
detention time, as it might under straight demurrage provisions, that being 
one of factors in quid pro quo underlying average agreement. 308 I. C. C. 
555, 557. 

Demurrage charges collected for detention of cars loaded with coal held 
for transshipment at Toledo, Ohio, found not shown to have been unjust, 
unreasonable or otherwise unlawful. No. 33619, Oglebay Norton Co. v. 
Chesapeake & O. Ry. Co., .... I. C. C. ...., 8-21-61, Div. 2. 

56.39 Car Per Diem Charges 


56.39 Unreasonableness of assailed charges is not established by sub- 
sequent amendment of demurrage tariff so as to allow relief from demurrage 
caused by weather interference and ice conditions, nor by facts that de- 
fendant owned cars, thus did not have to pay per diem thereon, and that 
such cars were then in ample supply. No. 33619, Oglebay Norton Co. v. 
Chesapeake & O. Ry. Co., .... I. C. C. ...., 8-21-61, Div. 2. 


57. Tariffs 


57.2 Form, Contents & Style 
57.21 Tariff Rules 


57.21 While in 311 I. C. C. 111, a nearest-point rule was found un- 
lawful for irregular-route carrier, nothing in that report may be interpreted 
as precluding establishment of such rules by irregular-route carriers where 
practical necessities require their use and they are in accord with provisions 
of sec. 217 of Act and Commission’s regulations thereunder. 


As indicated in 43 M. C. C. 269, unnamed-point rules are necessary to 
permit irregular-route carriers to establish rates for sporadic and infrequent 
movements. Generally, such movements are to small towns or open country. 


In absence of more specific method of naming center of named point, as 
basis for determining distances, it seems that post office of same name as 
named point, or recognized business district in absence of post office of 
same name, may be used in those relatively few instances where it is neces- 
sary to provide rates from or to smali towns and open areas. Also, while 
use of actual distance over shortest route over which motor vehicle can 
operate is somewhat indefinite, nevertheless it appears to be most suitable 
method of determining distances, since pickup and delivery points may be 
on roads not shown on maps or where no roads exist. 


Unnamed or nearest point rules should not be used by irregular-route 
carriers as substitute for publication of specific point-to-point rates. Specific 
rates must be published from and to major points in area in which rates 
are intended to apply. It thus appears to us that 25-mile limit is greater 
than necessary and that 15-mile limit is maximum which should be allowed. 
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To insure that rule herein approved is generally published, and that 
unnamed or nearest point rules are restricted to limited purpose intended, 
they may be published only in tariffs naming rates in connection with which 
they are intended to apply, and such rules may not be published without 
special-permission authority to depart from terms of Rule 4(a) of Tariff 
Circular. No. 38458, Basis for Rates to Unnamed Points—Middle Atlantic 
Ty cece te Ge Ge dc cee Cee, Dee. S. 


58. Charges 
58.3 Intermediate Rule 
58.31 Irregular Routes 


58.31 Commission has frequently held that irregular-route carriers 
may not maintain intermediate-point rules. Because of irregular routes, 
use of such rules promotes uncertainty in tariff publications; also, as stated 
in 300 I. C. C. 135, 138, “. . . intermediate rules for use over irregular 
routes afford a great multiplicity of routes and opportunities for undue 
prejudice and preference.’’ Unnamed-point rules under investigation do not 
require a next more distant point and actual route used by carrier is not 
important; thus, such rules are not in fact intermediate-point rules. 


Respondent is both regular-route and irregular-route carrier. In its 
irregular-route operations, it is precluded from providing for intermediate ap- 
plication of rates. No. 33458, Basis for Rates to Unnamed Points—Middle 
Atlantic Terr., .... I. C. C. ...., 8-11-61, Div. 2. 


6. RATE LEVEL 
60. Generally 
60.0 Administrative Policies 
60.01 Standards of Reasonableness 


60.01 Increased rates in most instances do not equal full cost of 
service and they are not shown to be out of harmony with other barge rates 
maintained by these or other barge lines for comparable services. Thus, 
rates do not appear to exceed maximum of reasonableness. No. 
Grain & Grain Products—All Water, from Omaha, Nebr., .... I. C. C 
8-16-61, Div. 2. 


60.01 Fact of exceptions ratings maintenance in past for competitive 
reasons is no basis for finding classification ratings to be unreasonably high. 
Those ratings reflect maximum reasonable levels. See 301 I. C. C. 65, 69. 
I & 8 7432, Increased Ratings on Games or Toys via Frt. Fwdrs., .... I. C. C. 
- +e, 8-28-61, Div. 2. 


60.1 Voluntary Reductions or Proposals 
60.10 Generally 


60.10 Voluntary reduction in rates is not sufficient in itself to support 
finding of unreasonableness of prior rates on past shipments. No. 33511, 
Colorado Fuel & Iron Corp. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. 
.---, 8-15-61, Div. 2. 


60.10 No. 33619, Oglebay Norton Co. v. Chesapeake & O. Ry. Co., 
.. I.C. C. ...., 8-21-61, Div. 2. (Please see 56.39.) 
60.14 Carrier Admissions 


60.14 Assurance by railroad official that shipments would be handled 
for reparation is not controlling. 211 1. C. C. 169. No. 33511, Colorado 
Fuel & Iron Corp. v. Atchison, T. & 8S. F. Ry. Co., ....1.C.C. ...., 8-15-61, 
Div. 2. 
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60.3 Conformity with Fourth-Section Principles 
60.31 Terminal v. Intermediate Rate—Rail 


60.31 Although these departures are said to have been incurred 
through oversight and there is no evidence of record that butter has moved 
locally from intermediate points involved, they are nevertheless infractions 
of applicable statute and may not be ignored. I & S 7491, Butter, N.O.L.B.N. 
from Mankato, Minn. to Chicago, Tl., .... I. C. C. ...., 9-6-61, Div. 2. 


62. Rate Comparisons 


62.0 Generally 
62.02 Rate for Opposite Movements 


62.02 There is here threatened pipeline competition southbound but 
not northbound. Rates need not be same in both directions between par- 
ticular points where substantially different transportation conditions exist 
in one direction than in other. See 308 I. C. C. 345, 368. No. 38158, 
Liquefied Petroleum Gas—Can. to WTL, .... I. C. C. ...., 9-1-61, Div. 2. 


62.03 Similar Transportation Characteristics 


62.03 In absence of more comprehensive showing of transportation 
characteristics of respective articles and of other commodities with like or 
comparable ratings, evidence would not support finding of unreasonableness 
of either rating. No. 33474, Federal Enameling & Stamping Oo. v. Associ- 
ated Transport, Inc., .... I. C. C. ...., 8-21-61, Div. 2. 


62.03 Rates maintained by carriers of same mode in same general 
territory on commodities with generally similar transportation characteristics 
are acceptable standard by which to measure reasonableness of proposed 
rates. I & S M-13714, Spring Assemblies from Chicago, Ill. to St. Louis, Mo., 
cee Ge Se Ee aces DO ee 


63. Value of Service 


63.0 Generally 
63.04 Traffic Movement 


63.04 Shipper is now moving considerable volume of spring assemblies 
from Chicago. It complains that competitive factors have reached point 
where it can no longer absorb present freight charges on raw materials to 
St. Louis, location of one of its 13 plants, and asserts that if present rates, 
which are regarded as unreasonably high compared with rates on other 
similar raw materials, are not reduced as here proposed, it will establish 
wire-working facilities at St. Louis, and traffic from Chicago will cease. 
There is thus economic need for proposed rate from standpoint of carriers 
and there is no indication that it will be contrary to National Transportation 
Policy. I & S M-13714, Spring Assemblies from Chicago, Ill. to St. Louis, 
Me. ...6 CC GC. .2.+, 993-68, Biv. &. 


64. Compensativeness 


64.0 Generally 
64.03 Reasonable Compensation 


64.03 Added-traffic theory has repeatedly been rejected by Commission 
as basis for proving compensatory character of rates. See 305 I. C. C. 573, 
574 and 300 I. C. C. 406, 408. I & S M-14421, Crude Rubber—Odessa, Texas 
to Akron, Ohio, .... I. C. C. ...., 8-22-61, Div. 2. 

64.03 Proposed rate could be regarded as compensatory only on s0- 
called added-traffic theory. Principle is well established that rate which 
can be regarded as compensatory only on that theory may not be found just 
and reasonable. I & S M-144838, Plastic Materials—Texas to Chicago, IIL, 
ieee Be Ue Mle 0 00g EOE, Be a 


ee eee 























OE PHS. = 








NOVEMBER, 1961 








64.1 Ascertainment of Costs 
64.10 Cost Elements 

64.10 Cost for train supplies and expenses should have been included 
by respondent in terminal cost and, although effect of exclusion is negligible, 
it is considered in restatement. I & S 7491, Butter, N.O.I.B.N. from 
Mankato, Minn. to Chicago, IIL, .... I. C. C. ...., 9-6-61, Div. 2. 

64.10 Preponderance of respondent’s T.O.F.C. " movement between these 
points is from Chicago to Indianapolis and cost data should reflect actual 
movement where possible. I & S 7551, Glassware—Indianapolis, Ind. to 
Chicago, Ill., .... I. C. C. ...., 8-21-61, Div. 2. 

64.10 Recomputation of costs to 9 destinations in New Eng. shows 
respondents’ costs to be understated in each instance. Moreover, recomputed 
costs represent those for 1955 and thus do not reflect increases in costs 
which have since occurred. In these circumstances, proposed rates to New 
Eng. destinations are not shown to be ers and thus may not be 
found just and reasonable. No. 83398, Rubber—Sarnia, Ont. to Conn., 
Mass., Mo. & R.I1., .... 1. C.C. ...., 8-2-61, Div. 2. 


64.11 Average Costs 

64.11 Although system and regional average costs are of limited value 
in determining reasonableness of particular rate, where, as here, there is 
wide difference between average costs and earnings under proposed rate, a 
strong doubt arises as to compensativeness of rate. I & S M-14488, Plastic 
Materials—Texas to Chicago, DIL, .... I. C. C. ...., 8-21-61, Div. 2. 

64.11 One of factors used is 257.15 cwt., average of 30,000-pound 
minimum and 149 carriers’ average load of 21,431 pounds for 1959. More 
acceptable method would consider loading experience only of 19 carriers 
which are respondents herein. I & S M-13714, Spring Assemblies from 
Chicago, Ill. to St. Louis, Mo., .... I. C. C. ...., 9-7-61, Div. 2. 


66. Class Rates 
66.0 Generally 


66.0 Generally 

66.0 Class rates of defendant from points in Ill. and Mo. to Kansas 
City, Mo. and points in Texas, and from points in Ill. and Ind. to points in 
Iowa and Nebr. found unjust and unreasonable. No. 38169, Middlewest 
Mtr. Frt. Bur. v. Midland Fwdg. Corp., .... I. C. C. ...., 9-6-61, Div. 2. 


66.9 Miscellaneous Manufactures 
66.92 Leather & Rubber 
66.92 Classification rating on rubber composition pails or buckets in 
L.T.L. maintained by defendant, found not shown to be unjust, unreasonable, 
or otherwise unlawful. nag 88474, cc Enameling & Stamping Co. v 
Associated Transport, In cose Be Ge Tee 2 ceey CEReees Bere. a 


66.96 Decorations, aad hon 

66.96 Proposed cancellation of freight-forwarder L.C.L. exceptions 
ratings on games or toys between points in official, southern and south- 
western territories, found just and reasonable. I & S 7432, Increased 
on Games or Toys via Frt. Fwdrs., .... I. C. C. ...., 8-28-61, Div. 2. 


67. Commodity Rates 


67.0 Generally 
67.08 Miscellaneous Commodities 
67.09 Proposed reduced L.T.L. commodity rates on asphalt, pitch and 
resin from Clairton, Neville Island and West Elizabeth, Pa. to points in 
Ill., Ind., Mich., Mo., Ohio and Wis., found not shown to be just and reason- 
able. I & Ss M-14289, — Pitch & Resin—Pa. to Ill., Ind., Mich., Mo., 
Ohio & Wis., .... I. C. C. ...., 8-9-61, Div. 2. 





I. C. C. PRACTITIONERS’ JOURNAL 





67.1 Products of Agriculture 
67.11 Grain & Grain Products 


67.11 Increased barge rates on grain and commodities taking the same 
rates from Omaha, Nebr. and points grouped therewith to various destina- 
tions, found lawful. No. 33510, Grain & Grain Products—All Water, from 
Omaha, Nebr., .... I. C. C. , 8-16-61, Div. 2. 


67.18 Dried Vegetables 


67.18 Proposed reduced rates on canned or preserved foodstuffs, dried 
beans, lentils and peas, in carloads, from Pacific Coast origins to Gulf ports, 
for export, found lawful. I & S 7455, Canned or Preserved Foodstuffs— 
Pac. Coast to Gulf Ports for Export, .... I. C. C. , 8-30-61, Div. 2. 


67.2 Animals & Rough Products 
67.27 Hides, Skins & Pelts 


67.27 Proposed reduced truckload rates on hides and related articles 
from Oklahoma City and Tulsa, Okla. to Fond du Lac, Milwaukee and 
Sheboygan, Wis. found not shown to be just and reasonable. I & S M-14246, 
Hides & Related Articles—Okla. to Wis., .... I. C. C. , 9-6-61, Div. 2. 


67.3 Rough Products of Mines 
67.34 Crude Petroleum & Asphalt 


67.34 Proposed reduced commodity rates on carbon blacks from points 
in Texas and Okla. to points in Ind. and Ohio, found not shown to be just 
and reasonable. I & S M-14249, Carbon Blacks—Southwest to Eastern 
Destinations, .... I. C. C. , 8-23-61, Div. 2. 


67.5 et inaail Material 
67.52 Refined Petroleum & Oils 


67.52 Reduced rates on liquefied petroleum gas, in tank cars, from 
origins in western Can. to destinations in Minn., N. Dak., S. Dak. and Wis., 
found just, reasonable and otherwise lawful. 


Authority granted, on conditions, to maintain foregoing rates without 
observing long-and-short-haul provision of sec. 4 of Act. No. 33153, 
Liquefied Petroleum Gas—Can. to WTL, .... I. C. C. » 9-1-61, Div. 2. 


67.52 Proposed rates on lubricating oil and grease, in packages in 
carloads and in tank-car loads, from grouped points in Ark. and La. to points 
in East, found not shown to be just and reasonable. 


Fourth sec. application seeking relief in connection with the proposed 
rates, denied. I & S 7363, Lubricating Oil & Grease—La. & Ark. to East, 
aise a ee Oe ee , 8-23-61, Div. 2 


67.54 Industrial Chemicals & Acids 


67.54 Proposed reduced L.T.L. commodity rates on compounds or 
powder from Albany and Germantown, N. Y. to points in Conn., found not 
shown to be just and reasonable. I & S M-14267, Compounds or Powder— 
Albany & Germantown, N. Y. to Conn., .... I. C. C. , 8-23-61, Div. 2. 


67.56 Rubber, Asbestos & Plastics 


67.56 Proposed reduced motor-carrier rate on crude rubber from 
Odessa, Texas to Akron, Ohio, found not shown to be just and reasonable. 
I & S M-14421, Crude Rubber—Odessa, Texas to Akron, Ohio, «+ s.6, Me Say es 

, 8-22-61, "Div. 2. 


67 -56 Proposed reduced truckload rate on plastic materials or products 
from Freeport, Houston, Orange and Texas City, Texas to Chicago, IIl., found 
not shown to be just and reasonable. I & S M-144838, Plastic Materials— 
Texas to Chicago, Ill., .... I. C. C. , 8-21-61, Div. 2 
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67.56 Proposed reduced truckload rates on rubber, artificial, neoprene 
or synthetic, crude, from Sarnia, Ont., Can., found not shown to be just 
and reasonable to points in Conn., Mass. and R. I., and just and reasonable 
to points in Mo. No. 38398, Rubber—Sarnia, Ont. to Conn., Mass., Mo. & 
Ri ay sks. CES , 8-2-61, Div. 2. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Rates charged on carload shipments of steel ingots and billets 
from Buffalo (Harriet), N. Y. and ingots from Claymont, Del. to Minnequa, 
Colo., found not shown to have been unjust or unreasonable. No. 33511, 
Colorado Fuel & Iron Corp. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. 

, 8-15-61, Div. 2. 

67.61 Initial rates on iron and steel articles, in truckloads and L.T.L., 
and rules and regulations governing application of those rates, from Sharon, 
Pa. to points in Fla. and S. Car., found unjust and unreasonable. I & S 
M-14211, Iron & Steel Articles—Sharon, Pa. to Fla. & S. Car., .... I. C. C. 

, 8-25-61, Div. 2. 


67.61 Proposed contract-carrier rates on steel junction boxes, in truck- 
loads, from Long Island City, N. Y. to Chicago, Ill., Cincinnati, Ohio and 
Detroit, Mich., found unjust and unreasonable. I & Ss ieee x ee 
Boxes—Long Island City to Chicago, Cincinnati & Detroit, . I. C. -ceen 
8-11-61, Div. 2. 


67.64 Construction Material 


67.64 Reduced truckload rates on cement from Wilmington, Mass. to 
points in N. Hamp., R. I., Conn., N. J. and N. Y., found just and reasonable. 
No. 33483, Cement—Wilmington, Mass. to New Eng., N. J. & N. Y., .... 
1. G Gz ..vcag Be, Bes 2 

67.64 Upon complaint alleging unlawfulness in rates on cement from 
Des Moines, Iowa, to points in western trunkline territory, and upon inves- 
tigation of lawfulness of reduced rates on cement from Duluth, Minn. area 
to points in northern lines territory, found that rates in issue as presently 
in effect are not unlawful. No. 33340, Marquette Cement Mfg. Co. v. 
Chicago & N. W. Ry. Co., .... I. C. C. , 8-23-61, Div. 2. 


67.7 Machinery, Equipment, Implements & Appliances 
67.76 Automotive Vehicles & Parts 


67.76 Proposed reduced truckload rate on automobile heaters, includ- 
ing windshield heaters, air or parts, n.o.i. from Dayton, Ohio to St. Louis, 
Mo., found not shown to be just and reasonable. I & S M-14439, Automobile 
Heaters—Dayton, Ohio to St. Louis, Mo., .... I. C. C. , 8-30-61, Div. 2. 

67.76 Upon reconsideration, prior finding, 313 I. C. C. 133, that pro- 
posed truckload rate on spring assemblies from Chicago, Ill. to St. Louis, 
Mo. is just and reasonable, affirmed. I & S M-13714, Spring Assemblies 
from Chicago, Ill. to St. Louis, Mo., .... I. C. C. , 9-7-61, Div. 2. 


67.8 Necessaries 
67.82 Canned or Preserved Foods 


67.82 I & S 7455, Canned or Preserved Foodstuffs—Pac. Coast to 
Gulf Ports for Export, .... I. C. C. ...., 8-30-61, Div. 2. (Please see 
67.18.) 


67.83 Meat, Poultry & Dairy Products 

67.83 Proposed reduced rail commodity rates on butter, n.o.i.b.n., 
subject to various minimum weights, from Mankato, Minn. to Chicago, III. 
found unlawful in violation of sec. 4 of Act. Rates ordered cancelled and 
proceeding discontinued without prejudice to refiling of rates free of indi- 
cated unlawfulness. I & S 7491, Butter, N.O.1.B.N. from Mankato, Minn. to 
Chicago, Ill., .... I. C. C. , 9-6-61, Div. 2. 
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67.9 Miscellaneous Manufactures 
67.98 Plastic Articles 


67.93 Proposed reduced T.O.F.C. rate on plastic garden or water hose 
from Paterson, N. J. to Dallas and Fort Worth, Texas, found not shown 
to be just and reasonable. I & S 7486, Garden Hose & Electric Cable— 
N. J. or R. I. to Points in Texas, .... I. C. C. ...., 8-21-61, Div. 2. 


67.94 Glassware 


67.94 Proposed reduced T.O.F.C. rates on glassware from Indianapolis, 
Ind. to Chicago, Ill. found just and reasonable with minimum of 28,000 
pounds, and not shown to be just and reasonable with minimum of 20,000 
pounds. I & S 7551, Glassware—Indianapolis, Ind. to Chicago, II1., 

I. C. C. ...., 8-21-61, Div. 2. 

67.94 Proposed truckload rates on glassware from certain points in 
Okla. to Chicago, Ill. and St. Louis, Mo., found not shown to be just and 
reasonable to extent reductions would result. I & S M-14086, Glassware— 

to Chicago, Ill. & St. Louis, Mo., .... I. C. C. ...., 8-25-61, Div. 2. 


67.96 Decorations, Ornaments, Toys 


67.96 Proposed reduced L.T.L. commodity rates on plastic games or 
toys from Philadelphia, Pa. to New York, N. Y., found not shown to be 
just and reasonable. I & S M-14465, Plastic Games or Toys—Philadelphia, 
Pa. to New York, N. Y., .... I.C.C. ...., 8-16-61, Div. 2. 


69. Passenger Saneles Charges 


69.2 Rail Commutation Fares 
69.21 Eastern District 


69.21 Increased interstate one-way and commutation passenger fares 
on New York, N. H. & H. R. found to be just and reasonable and otherwise 
lawful. No. 38882 (as supp.), Passenger Fares—New York, N. H. & H. R. 
Co.,, .... I. C. C. ...., 8-16-61, Commission. 


7. EQUALITY OF CHARGES 
70. Generally 


70.1 Unjust Discrimination 
70.10 Generally 
70.10 Unjust discrimination can be predicated only upon evidence of 
difference in treatment by defendant of a like article transported from and 
to same points under substantially similar circumstances and conditions. 
No. ae Federal Enameling & Stamping Co. v. Associated Transport, Inc., 
ve SS gees 8-21-61, Div. 2. 


‘nae Section 2 of Act is violated when different compensation is de- 
manded for like services in connection with a like kind of traffic handled 
under substantially similar circumstances and conditions. Complainants 
were not afforded relief by tariff amendments because instant charges ac- 
crued on their shipments prior thereto. No inequality of treatment of or 
discrimination against any shipper prohibited by sec. 2 of Act has been 
shown, nor is there any indication of undue preference or prejudice. No. 
ee = s Norton Co. v. Chesapeake & O. Ry. Co., .... I. C. C. ...., 
8-21-61, Div. 2. 


70.2 Rate Adjustments or Practices 


70.26 Direction of Movement 


70.26 Southbound, Canadian shippers are faced with competition from 
U. 8S. shippers on 247-298 scale, and rates under investigation have done no 
more than place Canadian shippers on same rate basis as that enjoyed by 
their competitors in this country. Northbound, competition of Tioga and 
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other U. 8S. shippers is with Canadian producers at rates on agreed scale, 
which is on considerably higher level than 247-298 scale here sought by 
Tioga. Respondents have offered to accord U. S. shippers same rate basis to 
Canadian destinations as is enjoyed by Canadian shippers to same destina- 
tions; such basis will afford Tioga and other U. S. shippers same relative 
opportunity to compete at Canadian destinations as is accorded by rates 
under investigation to Canadian shippers at U. S. destinations. In these 
competitive markets, important transportation factor is not rate level per se, 
but rate relationship between respective shippers. No. 33153, Liquefied 
Petroleum Gas—Can. to WTL, .... I. C. C. ...., 9-1-61, Div. 2. 


71. Intermediate Charges 


71.6 Preserve Adjustment 
71.61 Group Adjustment 


71.61 Departures at intermediate destinations on proposed routes are 
attributed to grouping and to establishment of rates constructed on scale 
basis by use of distances over other than direct tariff routes. These are 
technical departures which are usual in adjustments using short-line distance 
formula and grouping, and thus examples here would serve no useful pur- 
—_ No. 33153, Liquefied Petroleum Gas—Can. to WTL, .... I. C. C. 

, 9-1-61, Div. 2. 


74. Undue Preference or Prejudice 
74.0 Generally 


74.01 General Rule 


74.01 Not all preference and prejudice is unlawful under Act; only 
that which is undue. Evidence is clear that operating conditions on Upper 
Mo. create more difficulties for barge traffic and are more costly than on 
Lower Mo. It is clear also that differences in present rates from Omaha and 
Kansas City are considerably less than differences in barge costs. In these 
circumstances, evidence would not support finding that increased rates result 
in undue prejudice or preference. No. 38510, Grain & Grain Products—All 
Water, from Omaha, Nebr., .... I. C. C. , 8-16-61, Div. 2. 


74.1 Competition Between The Preferred & The Prejudiced 
74.10 Generally 


74.10 Evidence would not support finding of undue prejudice in ab- 
sence of clear showing of competition, in respect of traffic moved by de- 
fendant, between complainant and other identified shippers at lower rating. 
No. 83474, Federal Enameling & Stamping Co. v. Associated Transport, Inc., 
ees a , 8-21-61, Div. 2. 


74.10 Discrimination prohibited by Act is that which is undue. In 
absence of evidence of competition among various receivers of toys, Com- 
mission is not persuaded, especially in view of nature of adjustment, that 
undue prejudice and preference or discrimination will result from con- 
tinuance of exceptions ratings to western trunkline territory. I & S 74382, 
Increased Ratings on Games or Toys via Frt. Fwdrs., .... I. C. C. 
8-23-61, Div. 2. 


74.10 Record is convincing that lawful rates from Des Moines should 
be on basis no higher, distance considered, than from Duluth to northern 
lines territory. Such basis appears to have been re-established. No. 33340, 
Marquette Cement Mfg. Co. v. Chicago & N. W. Ry. Co., - te 
8-23-61, Div. 2. 
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75. Intrastate Rates 


SECTION 13(3) ORDERS 
75.09 Freight Rates & Charges—Generally 


75.09 Order dated October 17, 1955 modified to authorize “nee. 
ment of competitive rate on coal. No. 31821, Alabama Intrastate Rates & 
Charges on Coal, Lumber & Scrap Iron, 8-16-61, Commission. 

75.09 Order dated March 17, 1960 modified to authorize establish- 
ment of certain rates on sulphuric acid. Nos. 31484, 322538, Utah Intrastate 
Frt. Rates & Charges, 8-16-61, Commission. 

75.09 March 17, 1960 order modified to authorize establishment of 
rate on sugar. Nos. 31484, 322538, Utah Intrastate Frt. Rates & 
8-29-61, Commission. 


? 


8. UNIFICATIONS 
81. Control of Two or More Carriers 


81.7 Disposition of Control Applications 
81.73 Motor Truck—<Authorized 
81.73 Control of Two or More Motor Truck Carriers of Property in a 
Common Interest Authorized by Div. 3, unless otherwise stated: 
Dealers ee *  <aens Transfer & Stor. Co., MC-F-7183, .... M. C. C. 
Mushroom Transp. Co. Inc.—Smith & Howell Film Service, Inc., MC-F-7002, 


..+.-, 9-56-61. (On reconsideration, findings in prior re- 
port, 85 M. C. C. 581, modified.) 


Sites Silver Wheel Freightlines, Inc.—Wright Truck Line Co., MC-F-7848, 
8-9-61, Finance Bd. No. 1. 


United Shipping Co.—Advance Exp. Inc., MC-F-7826, 8-23-61, Finance Bd. 
No. 1. 


82. Transaction Sound & Applicant Fit 


82.0 Generally 
82.02 Authority of Vendor 


82.02 Every carrier has burden of ascertaining whether each shipment 
transported is within scope of its operating authority. 61 M. C. C. 300. 
MC-F-7183, Dealers Transit, Inc.—Control & Merger—Rowe Transfer & 
Stor. Co., .... M. C. C. ...., 8-81-61, Div. 3. 


82.1 Condition of Vendee 
82.10 Generally 


82.10 While overcapitalization is objectionable, it is not bar to ap- 
proval in view of anticipated earnings and relatively low ratio of long-term 
debt to combined long-term debt and stockholders’ equity of 38.9 percent. 
MC-F-7719, P. E. Crouse—Control; Crouse Cartage Co.—Control & Merger 
—Stomac Mtr. Exp. Inc., 9-11-61, Finance Bd. No. 1. 


82.12 Debt Financing of Intangibles 


82.12 Substantial overcapitalization of Short, Inc. and its unfavorable 
ratio of long-term debt and stockholders’ equity of about 62 percent includ- 
ing, and over 100 percent excluding intangibles, would not be consistent 
with public interest. MO-F-7745, R. E. Short, Inc.—Control & Merger— 
Merchants Mtr. Frt. Inc., .... M. C. C. ...., 8-17-61, Finance Bd. No. 1 
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82.13 Provisions for Financing 


82.13 No financial data have been furnished for R. E. Short, although 
application form calls for such information as he is individual who controls 
motor-carrier—Admiral. In connection with this aspect of proposed financing 
of transaction, applicants have failed to meet burden of proof to support 
required statutory findings. MO-F-7745, R. E. Short, Inc.—Control & Mer- 
ger—Merchants Mtr. Frt. Inc., .... M. C. C. ...., 8-17-61, Finance Bd. 
No. 1. 


82.3 Consideration 
82.85 Employment Contracts 


82.35 Instant proceeding provides no basis for finding that employ- 
ment contract is intended as indirect means of increasing purchase price, 
and its provisions, therefore, are not part of terms of transaction which 
Commission must find to be just and reasonable under sec. 5. 55 M. C. C. 
145. MO-F-71838, Dealers Transit, Inc.—Control & Merger—Rowe Transfer 
& Stor. Oo., .... M.C. C. ...., 8-31-61, Div. 3. 


82.7 Unauthorized Consummation 
82.73 Intent or Wilfulness 


82.73 Commission may approve transactions which were accomplished 
in violation of sec. 5 of Act, where shown that parties acted in good faith 
and where they had established, by proper evidence, that transaction, except 
for violation, would be consistent with public interest for future, compare 
40 M. C. C. 228, 56 M. C. C. 329. MOC-F-7444, Cooper-Jarrett, Inc.—Pur.— 
Boehle’s Exp. Inc., 8-25-61, Div. 3. 


82.8 Violation of Law or Regulation 
82.82 Safety Regulations 


82.82 Transfer of control of equipment by one carrier to another 
under contract, lease or other arrangement must be preceded by inspection 
of equipment or for Commission’s purposes, at least, control is not trans- 
ferred. Fact that inspection of vehicle is difficult to accomplish at point of 
interchange, a fact which cannot be concluded in instant proceeding, is of no 
consequence. Until inspection has been made, control has not been trans- 
ferred. Sections 207.5 and 207.4(c) of leasing rules. 

Furthermore, as indicated by other factors surrounding considered ar- 
rangements, such as failure to inform vendor in advance of any northbound 
shipments, lack of any financial arrangement between vendor and person 
making inspection at Bauer, and fact that drivers send all shipping docu- 
ments and their logs to vendee who transmits them to vendor, it is apparent 
that vendor does not exercise any effective control over equipment. It is 
Commission’s opinion that interchange or purported lease of equipment is 
merely device used to lease operating rights in violation of sec. 5(4) of Act. 
MC-F-7536, Vance Trucking Co. Inc.—Pur. (Por.)—Northern Neck Trans- 
for, Eme., ...2 BM. GG. ove, OCR, Bev. FS. 


83. Prior Utilization of Authority 


83.0 Generally 
83.02 Irregular-Route Common Carrier 


83.02 Authority covering irregular-route, call-and-demand authority 
obviously affects number of points carrier would serve, frequency of service 
at particular points or within particular area and variety of commodities 
transported. So-called ‘“‘test of substantiality’’ as applied in grandfather 
proceedings under sec. 206(a) of Act, requiring, in connection with terri- 
torial operations, showing of service embracing sufficient number of points 
throughout territory involved to be considered as representative of whole, 
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was found to be equally applicable to proceedings under sec. 5, and it was 
concluded that irregular-route carrier is only required to submit evidence 
showing that it has rendered substantial service to representative number 
of points within its authorized territory in order to support conclusion that 
its operations have been substantial and continuous. 75 M. C. C. 659. 
MC-F-7183, Dealers Transit, Inc.—Control & Merger—Rowe Transfer & Stor. 
TBs cccc Bie Un Eis ceccy Sreaea, Ee. &. 

83.02. Irregular-route carrier is only required to submit evidence 
showing that it has rendered substantial service to representative number of 
points within its authorized territory in order to support conclusion that its 
operations have been substantial and continuous, and, as a rule, Commission 
has withheld approval of transactions involving disposition of both regular 
and irregular route rights, and considered such rights dormant only where 
evidence clearly shows that service to and from particular points or areas 
has been abandoned or discontinued for substantial periods of time and 
other evidence to overcome conclusion of dormancy has not been presented. 
See 75 M. C. C. 659 and 85 M. C. C. 305. 75 M. C. C. 607 distinguished. 
MC-F-7002, Mushroom Transp. Co. Inc.—Control—Smith & Howell Film 
Service, Inc., .... M. C. C. ...., 9-65-61, Div. 3. 


83.1 Necessary Proof 
838.10 What Applicant Must Show 


83.10 Evidence, elicited generally with no specific information as to 
when or with what frequency shipments moved and unsupported by docu- 
ments or other evidence, is not sufficient to meet applicants’ burden of prov- 
ing active and continuous service under operating rights which it here seeks 
to transfer. MO-F-7536, Vance Trucking Co. Inc.—Pur. (Por.)—Northern 
Neck Transfer, Inc., .... M. C. C. ...., 8-9-61, Div. 3. 


83.19 Denials for Failure to Show 


83.19 Part of burden of proof which applicants must meet in pro- 
ceeding under sec. 5 is to establish that operations have been conducted by 
carriers involved, inciuding some evidence as to equipment operated, fre- 
quency of service, routes traversed and commodities transported. No such 
evidence has been submitted herein; and in absence of such evidence and of 
showing a need for reinstitution of service under operating rights by vendee, 
applicants have failed to establish that it would be consistent with public 
interest to approve transaction and permit revitalization of rights as pro- 
posed. 56 M. C. C. 739. MOC-F-7901, Breman’s Exp. Co.—Pur.—E. E. 
Oakes & G. D. Schelfe, 8-16-61, Finance Bd. No. 1. 


83.2 Degree of Utilization 
83.28 Evidence of Utilization 


83.28 Shipments handled in unlawful manner may not be given any 
weight in support of applicants’ position. Furthermore, if applicants are to 
continue their joint-line operations, they are admonished to conform to Com- 
mission’s rules and regulations. MC-F-7586, Vance Trucking Co. Inc.— 
Pur. (Por.)—Northern Neck Transfer, Inc., .... M. C. C. ...., 8-9-61, 
Div. 3. 


83.3 Reinstitution of Operation 

83.82 During or After Purchase Negotiations 

83.32 No merit found to contenticn that shipments transported by 
Rowe subsequent to date of agreement should not have been considered in 
evaluating scope of Rowe’s operation. There is neither evidence nor con- 
tention that these shipments represent attempt to augment traffic of Rowe 
under control, influence or domination of Dealers. 60 M. C. C. 681. MC- 
F-7188, Dealers Transit, Inc.—OCOontrol & Merger—Rowe Transfer & Stor. 
Oo., .... M. C. C. ...., 8-81-61, Div. 3. 
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83.4 Operation Required by Public Interest 
83.40 Generally 


83.40 Words “public interest” as used in sec. 5 of Act, comprehend 
interests of competing carriers, and, in accord with that view, Commission 
considers interests of competing carriers as well as advantages and dis- 
advantages which might result to general public. 70 M. C. C. 309. MOC- 
F-7002, Mushroom Transp. Co. Inc.—Control—Smith & Howell Film Service, 
Inc., eee M. C. Cc. eeeeys 9-5-61, Div. 3. 


83.42 Irregular Route Service 


83.42 Even if general and vague proof of operations was acceptable 
in form presented, this evidence is not considered to be of such substan- 
tiality and of such nature as would justify finding that transfer herein would 
be consistent with public interest. See 80 M. C. C. 33. MO-F-7536, Vance 
Tracking Co. Inc.—Pur. (Por.)—Northern Neck Transfer, Inc., .... M. C. C. 
..ee, 8-9-61, Div. 3. 


83.9 Transfer of Dormant Franchises 
83.92 Cancellation of Dormant Portion—Motor Truck 


83.92 Vendor’s operations under considered rights have been con- 
tinuous, but it has not shown that it has transported commodities of un- 
usual value, Class A and B explosives, household goods as defined by Com- 
mission, commodities in bulk and those requiring special equipment. Find- 
ings will be conditioned to require modification of operating authority pur- 
chased to eliminate rights to transport such commodities, thus permitting 
commodity description consistent with vendee’s other rights. MO-F-7805, 
Barber Co.—Pur. (Por.)—Wilson Stor. & Transfer Oo., .... 
M. C. C. ...., 8-10-61, Finance Bd. No. 1. 

83.92 Rowe admittedly has not engaged in any pipe-stringing opera- 
tions and findings will impose restriction imposed in 78 M. C. C. 441 and 75 
M. C. C. 706 on heavy-hauling rights of Rowe. MO-F-7188, Dealers Transit, 
Inc.—Control & Merger—Rowe Transfer & Stor. Co., .... 
8-31-61, Div. 3. 

83.92 Vendee is willing that unused portion of purchased authority be 


cancelled and findings will be conditioned accordingly. MC-F-7297, Dean 
Van Lines, Inc.—Pur.—R. F. Boush, .... M. C. C. ...., 8-17-61, Div. 3. 


84. New Service Doctrine 


84.1 New Through Operation 
84.12 Restrictions Against 


84.12 Applicants offer no support or justification for their agreement 
that vendee, under purchase, would be restricted at Mobridge to delivery of 
eastbound and pickup of westbound traffic. Restrictions on operating rights 
should not be imposed in these proceedings except upon clear showing of 
their necessity. Suggested restriction is not clear as to its intent, purpose 
or effect, and has not been shown to be consistent with public interest. See 
69 M. C. C. 739. MO-F-7805, Barber Transp. Co.—Pur. (Por.)—Wilson 
Stor. & Transfer Co., .... M. C. C. ...., 8-10-61, Finance Bd. No. 1. 


84.12 It has been Commission’s policy, generally, to require opposing 
carriers to show that nonimposition of restriction against tacking will have 
materially adverse effect on their operations. Compare 78 M. C. C. 636, 87 
M. C. C. 23 and 80 M. C. C. 723. Even where applicants, as result of stipu- 
lation with protestants, have agreed to accept such restrictions, Commission, 
in absence of compelling need therefor, has refused to impose restriction. 

Lack of specific details regarding present traffic or revenues of Sober 
that might be vulnerable to any increased competitive opportunities pre- 
cludes finding of a material adverse effect. Imposition of requested tacking 
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and interline restrictions is not supported by record. MC-F-7183, Dealers 
Transit, Inc.—Control & Merger—Rowe Transfer & Stor. Co., .... M. C. C. 
, 8-31-61, Div. 3. 


84.2 Changed Pattern of Operation 
$4.25 Split of Irregular Authority 


84.25 Proposed division of operating rights would not be consistent 
with public interest. MC-F-7536, Vance Trucking Co. Inc.—Pur. (Por.)— 
Northern Neck Transfer, Inc., .... M. C. C. ...., 8-9-61, Div. 3. 


84.3 Duplication of Authority 
84.30 Generally 


84.30 Common control of carriers conducting duplicating or com- 
petitive operations frequently results in wasteful use of transportation 
facilities, is not consistent with public interest and should not be sanctioned. 
MO-F-7745, R. E. Short, Inc.—Control & Merger—Merchants Mtr. Frt. Inc., 

. M. C. C. ...., 8-17-61, Finance Bd. No. 1 


85. Sound Transportation Conditions 


85.0 Generally 
85.01 Corporate Simplification 


85.01 As result of this transaction, there will be three carriers under 
common control, each authorized to transport general commodities over 
regular routes which coincide, and are competitive, in part. Such situation 
is contrary to Commission’s policy of fostering corporate simplification, may 
result in less economical operations and inefficient use of facilities. Denial 
on this ground is not warranted as applicants have indicated intention to 
merge carriers and consideration should be given to seeking authority for 
such unification at earliest practicable date. MC-F-7826, United Shipping 
Co.—Control—Advance Exp. Inc., 8-23-61, Finance Bd. No. 1. 


85.3 Competitive Effect 
85.33 Proof of Impairment 


85.33 Intensified competition usually follows unifications of operating 
rights where acquiring party-applicant is stronger financially than selling 
carrier. Therefore, appraisal of possible adverse effect an approval would 
have on competing carriers must, of necessity, be on basis of evidence ad- 
duced and, although Commission should not be unreasonably demanding 
concerning nature of evidence adduced by opposition in such cases, it should 
expect that it will be reasonably specific as to losses anticipated. 75 M. C. C. 


111. MC-F-7002, Mushroom Transp. Co. Inc.—Control—Smith & Howell 
Film Service, Inc., .... M. C. C. ...., 9-5-61, Div. 3. 


85.34 Result of Temporary Operation 


85.34 Notwithstanding fact that Mushroom had been in control of 
S & H, under temporary authority, for over 3 months prior to hearing, 
protestants introduced no evidence showing, with any degree of particularity, 
traffic they would lose, extent to which Mushroom’s control of S & H would 
adversely affect their operations in area, or that there is insufficient traffic 
available to support their continued operations to and from New York City 
commercial zone, as well as those of S & H. Compare 80 M. C. C. 191 and 
85 M. C. C. 503. MC-F-7002, Mushroom Transp. Co. Inc.—Control—Smith 
& Howell Film Service, Inc., .... M. C. C. ...., 9-5-61, Div. 3. 
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85.4 Effect Upon Employees 


85.41 Railroad 


85.41 It does not appear that railway employees will be adversely af- 
fected; however, approval and authorization will be made subject to same 
conditions for protection of employees as were prescribed in 257 I. C. C. 177. 
F. D. 21542, Belt Ry. Co. of Chicago—Pur. (Por.)—Ohicago & W. I. R. Co., 


8-9-61, Finance Bd. No. 3 
87. Disposition of Unification Applications 
87.1 Merger 

87.11 Railroad—Approved 

87.11 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Authorized by Div. 3, unless otherwise stated: 
Howard Term.—Pur.—Vernon Woods, MC-F-7876, 8-22-61, Finance Bd. 

No. 1. 
87.12 Motor Bus Lines—Approved 


87.12 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Persons author- 
ized by Div. 3, unless otherwise stated: 


Queen City Coach Co.—Pur. (Por.)—vValley Coaches Inc., MC-F-7871, 
9-12-61, Finance Board No. 1. 


87.13 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 3, unless otherwise stated: 


Consolidated Freightways Corp. of Del.—Merger—N. Y. Consolidated 
Freightways Corp., MC-F-7833, 8-16-61, Finance Bd. No. 1. 


Continental Transp. Lines, Inc.—Merger—Mtr. Age Transit Lines, Inc., MC- 
F.-7856, 8-15-61, Finance Bd. No. 1. 


Cooper-Jarrett, Inc.—Pur.—Boehle’s Exp. Inc., MC-F-7444, 8-25-61. 


Crouse, P. E.—Control; Crouse Cartage Co.—Control & Merger—Stomac 
Mtr. Exp. Inc., MC-F-7719, 9-11-61, Finance Bd. No. 1 


Dealers Transit, Inc.—Control & Merger—Rowe Transfer & Stor. Co., MC- 
F-7183, > hee 


Dean Van Lines, Inc.—Pur.—R. F. Boush, MC-F-7297, 
8-17-61. 


Minnesota-Wis. Truck Lines, Inc.—Pur.—D. C. Martin, MC-F-7866, 8-22-61, 
Finance Bd. No. 1. 


Quinn Frt. Lines, Inc.—Control & Merger—Eastern Frt. Line, Inc., MC- 
F-7591, 8-18-61. 


Ross, R. Y.—Pur.—A. J. Barth, MC-F-7902, 8-22-61, Finance Bd. No. 1. 

Worster Mtr. Lines, Inc.—Pur.—E. T. Howell & Son, Inc., MC-F-7865, 
8-16-61, Finance Bd. No. 1. 

87.17 Motor Truck Lines—Denied 


87.17 Unification by Consolidation, Merger or Purchase of Entire 
Operating Authority of Two or More Motor Carriers of Property Denied by 
Div. 3, unless otherwise stated: 


Breman’s Exp. Co.—Pur.—E. E. Oakes & G. D. Schelfe, MC-F-7901, 8-16-61, 
Finance Bd. No. 1. 


O’Shea, John, Inc.—Pur.—E. A. & J. P. O’Donnell, MC-F-7905, 9-5-61, 
Finance Bd. No. 1. 


Short, R. E., Inc.—Control & Merger—Merchants Mtr. Frt. Inc., MC-F-7745, 
, 8-17-61, Finance Bd. No. 1. 
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87.2 Purchase of Portion of Franchise 
87.21 Railroad—Approved 


87.21 Purchase of Portion of One Railroad by Another Such Carrier 
Authorized by Div. 3, unless otherwise stated: 


Belt Ry. Co. of a aes )—Chicago & W. I. R. Co., F. D. 21542, 
8-9-61, Finance Bd. No. 
87.28 Motor Truck ng 
87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 3, unless 
otherwise stated: 
Barber P Co.—Pur. (Por.)—Wilson Stor. & cael Co., MC-F-7805, 
M. C. C. ...., 8-10-61, Finance Bd. No. 1. 
87.27 Motor Truck Lineo—Denied 
87.27 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Denied by Div. 3: 


Vance Trucking Co. Inc.—Pur. (Por.)—Northern Neck Transfer, Inc., MC- 
PoTGeG, oc-e M.S. G. cc cep SOC. 
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Table of Cases 


* After Index number indicates case is listed but not Ged individually. 
NPR indicates decision will not be printed in full. 


For applications listed but not indexed individually, please consult 
Index numbers in text of Index, as listed below: 


KIND OF APPLICATIONS TOPIC SECTIONS 
Alternate Routes or Gateways (Franchises) 25.08-25.09 
Disposition of Applications (Franchises) 27.11-27.73 
Abandonment 29.91-29.93 
Reorganization Allowance 35.99 
Control of Two or More Carriers 81.71-81.75 
Transfer of Dormant Franchises 83.92-83.97 
Leases and Operating Agreements 86.11-86.33 
Acquisitions or Mergers 87.11-87.28 


Cases Indexed 
(I. C. C. decisions in mimeograph served August 12 through September 15, 1961.) 


Ace Frt. Line, Inc. Ext.—Crossett, Ark. (npr) 24.18, 24.66, 27.32* 
Ext.—Fla. 23.60, 24.01, 27.32* 
Alabama G. 8S. R. Co. Securities (F. D. 21690) (npr-?) 33.20* 
Alabama Intrastate Rates & Charges on Coal, Lumber & Scrap Iron 
(No. 31321) (npr-?) 75.09 
Allen’s Corner Garage & Towing Service Com. Car. App., Replacement 
Vehicles (npr) 27.81%, 28.22 
Annulment of Embargo, see “New York C. R. Co.” 
Applebaum, M. H., Ext.—Chicago, Ill. (npr-7?) 27.31° 
Appliances, see “Investigation” 
Arco Auto Carriers, Inc. Ext.—Evansville, Ind. (embraced in Dealers 
Transit, Inc. Ext.—Same) (npr) 27.32* 
Asphalt, Pitch & Resin—Pa. to IIl., Ind., Mich., Mo., Ohio & Wis. (I & S 
M-14289) 16.40, 53.41, 55.83, 67.09 
Assemblies, see “Spring” ; 
Atlantic C. L. R. Co. Bonds (F. D. 21722) (npr-?) 33.20* 
Auto Convoy Co. Ext.—Secondary Movements from Texas Points 
21.70, 21.72, 24.10, 27.31* 
Automobile Heaters—Dayton, Ohio to St. Louis, Mo. (I & S M-14439) 55.81, 67.76 


Baker Hi-Way Exp. Inc. Ext.—Ill. (npr-?) 27.31° 
Balkema, Joe & Harold Vlietstra Cont. Car. App. (npr) 
05.20, 23.10, 23.63, 24.03, 26.74, 27.41* 
Baltimore & O. R. Co., Pennsylvania R. Co., Union Depot Co. (No. 28750) 
(Installation of Block Signal or Other Systems Intended to Pro- 
mote Safety of R. Operation) 46.40 
Barber Transp. Co.—Pur. (Por.)—Wilson Stor. & Transfer Co. 
05.54, 83.92, 84.12, 87.23* 
Basis for Rates to Unnamed Points—Middle Atlantic Terr. (No. 33458) 
18.31, 57.21, 58.31 
Bell, D. L., Ext.—6 States (npr) 24.14, 24.53, 24.65, 27.31* 
Belt Ry. Co. of Chicago—Pur. (Por.)—Chicago & W. I. R. Co. (F. D. 
21542) (npr) 33.01, 85.41, 87.21* 
Bieber, C. R., Inc. Ext.—New York City (npr-?) 27.22° 
Bigge Drayage Co. Note (F. D. 21726) (npr-?) 33.31° 
Blacks, see “Carbon” 
Blythe, J. J., Ext.—Citrus Products (npr-7?) 27.31* 
Boston & M. R. Loan Guaranty, Note (F. D. 21615, 21641) (npr-?) 31.40 
Boxes, see “Junction” 


—23)— 
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Brakes, see “Investigation of” 
Braswell Frt. Lines, Inc. Stock (F. D. 21646) (npr-?) 33.11*, 33.45* 
Breman’s Exp. Co.—Pur.—E. E. Oakes & G. David Schelfe (npr-?) 83.19, 87.17* 
Brooks, T. T., Trucking Co. Inc. Ext.—Akron, Ohio to Tenn. 

05.10, 21.02, 21.81, 26.74, 27.31* 
Brown, O. P., Ext.—Iowa (npr) 27.31* 
Brown Transport Corp. Ext.—Maryville, Tenn. (npr) 24.51, 24.70, 24.72, 27.31° 
Brubaker, D. R., Ext.—Center, Texas (npr-7?) 27.41° 
Brubaker Transfer, see “Brubaker, D. R.” 
Butter, N.O.I.B.N. from Mankato, Minn. to Chicago, Ill. (I & S 7491) 

53.40, 55.82, 60.31, 64.10, 67.83 


C & R Transport Co. Inc. Ext.—Sulphur (npr-?) 27.31* 
Callahan, P., Inc. Ext.—Philadelphia (npr-?) 27.31°* 
Canned or Preserved Foodstuffs—Pac. Coast to Gulf Ports for Export 
(I & S 7455) 04.20, 55.22, 55.80, 67.18, 67.82 
Carbon Blacks—Southwest to Eastern Destinations (I & S M-14249) 55.81, 67.34 
Casale, J. J., Inc. Cont. Car. App. 05.10, 05.91, 24.01, 26.71, 27.32* 
Cement—Wilmington, Mass. to New Eng., N. J. & N. Y. (No. 33483) 
01.51, 55.70, 55.83, 67.64 
Central & Southern Truck Lines, Inc. Ext.—Daisy, Tenn. (npr) 24.10, 27.31* 
Century Mtr. Frt. Inc. Ext.—Alternate Routes (Minn.) (npr-7?) 25.08* 
Chicago, B. & O. R. Co.—Abandonment bet. Westboro, Mo. & Northboro, 
Iowa (F. D. 21587) (npr-?) 29.45, 29.91* 
Clark, F. W.—Clarification of Ctfe. (npr-?) 28.22 
Colonial Refrigerated Transp. Inc. Ext.—Eggs (npr-?) 27.31* 
Colorado Fuel & Iron Corp. v. Atchison, T. & S. F. Ry. Co. (No. 33511) 
60.10, 60.14, 67.62 
Compounds or Powder—Albany & Germantown, N. Y. to Conn. (I & S 
M-14267) 53.41, 55.24, 67.54 
Consolidated Freightways Corp. of Del. (npr-7?) 20.22 
Ext.—Acids, etc. (npr-7?) 27.31° 
—Merger—N. Y. Consolidated Freightways Corp. (npr-?) 87.13* 
Continental Transp. Lines, Inc.—Merger—Mtr. Age Transit Lines, Inc. 
(npr-?) 87.13* 
Convoy Co. Ext.—Trailers (embraced in National Trailer Convoy, Inc. 
Ext.—Oregon 27.32° 
Cooper-Jarrett, Inc.—Pur.—Boehle’s Exp. Inc. (npr-?) 82.73, 87.13* 
Coots, D. T., Com. Car. App. (npr-?) 27.31* 
Craig Trucking, Inc. Ext.—Foodstuffs (npr) 21.54, 21.72, 24.42, 24.68, 27.31° 
Ext.—Steel Furniture (npr) 24.30, 27.32* 
Crouse Cartage Co. Com. Car. App. (embraced in P. E. Crouse—Control; 
Crouse Cartage Co.—Control & Merger—Stomac Mtr. Exp. Inc. 
(npr) 27.31° 
Crouse, P. E.—Control; Crouse Cartage Co.—Control & Merger—Stomac 
Mtr. Exp. Inc. (npr) 23.60, 24.01, 82.10, 87.13* 
Crude Rubber—Odessa, Texas to Akron, Ohio (I & S M-14421) 55.81, 64.03, 67.56 
Curtis, Inc. Ext.—Greeley, Colo. (npr) 24.01, 24.75, 26.74, 27.31° 


Dahlsten, H. N., Ext.—Urea (npr) 21.02, 27.31* 
Daily Exp. Inc. Ext.—Commodities & Terrs.; Painted Post, N. Y.; Subs 
48, 55 (npr-7?) 27.31* 
Ext.—Eastern States (npr-7?) 16.10, 27.32* 
Dallas & Mavis Fwdg. Co. Inc. Ext.—Lima, Ohio (npr) 
16.69, 16.75, 24.01, 24.55, 27.31* 
Dealers Transit, Inc.—Control & Merger—Rowe Transfer & Stor. Co. 
81.73*, 82.02, 82.35, 83.02, 83.32, 83.92, 84.12, 87.13* 
Ext.—Evansville, Ind. (npr) 22.76, 23.62, 27.31* 
—Notes (F. D. 20826) (embraced in Same—Control & Merger—Rowe 
Transfer & Stor. Co.) 33.53* 
Dean Van Lines, Inc.—Pur.—R. F. Boush 83.92, 87.13* 
Decatur Petroleum Haulers, Inc. Ext.—Ga. (npr-?) 27.41* 
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Denver Chicago Trucking Co. Inc. Stock (F. D. 21633) (npr-?) 33.70* 

Divisions of Joint Rates bet. Off. & S. Terrs., see “Official—Southern 
Divisions” 

Durbin, Wm. R., Cont. Car. App. (npr) 02.24, 05.20, 24.70, 26.71, 27.32* 


Eastern Transp. Co. Inc. Cont. Car. App. (npr-?) 28.20 
Elting, Victor, Com. Car. Grandfather App. (npr-?) 27.31° 
Embargo, see “New York C. R. Co.” 

Empire Exp. Inc. Ext.—N. Brunswick Township, N. J. (npr) 24.67, 26.10, 27.31* 
Englander Coach Lines, Inc. (npr-?) 04.92, 27.22° 


Fallon, J. F., Chairman, Northern Lines Com. (Livestock Feed & Hay, 

Minn., Mont., N. Dak. & S. Dak. to Mont. & N. Dak.) (npr-?) 53.82 
Fares, see “Passenger” 
Federal Enameling & Stamping Co. v. Associated Transport, Inc. (No. 

33474) 62.03, 66.92, 70.10, 74.10 
Fess Transport, Ltd. Com. Car. App. 02.25, 23.42, 23.62, 24.17, 27.31° 
Fillipi, R. J., Cont. Car. App. (npr) 05.10, 24.13, 27.32° 
Foodstuffs, see “Canned” 
Foutty, Wm. C., Com. Car. App. (npr-?) 27.32°* 


Games, see “Increased,” “Plastic” 
Garden Hose & Electric Cable—N. J. or R. I. to Points in Texas (I & S 
7436) 55.22, 55.62, 67.93 
Gas, see “Liquefied” 
Glassware—Indianapolis, Ind. to Chicago, Ill. (I & 8 7551) 55.23, 65.82, 64.10, 67.94 
—Okla. to Chicago, Ill. & St. Louis, Mo. (I & S M-14036) 16.23, 67.94 
Grain & Grain Products—All Water, from Omaha, Nebr. (No. 33510) 
60.01, 67.11, 74.01 
Grease, see “Lubricating” 
Great Lakes Frt. Bur. Inc.—Agreement (Sec. 5a App. 43) (npr-?) 51.29 
Gulf, M. & O. R. Co. Equipment Trust Ctfes. (F. D. 21691) (npr-?) 33.12* 


H. A. A. Trucking, Inc. Cont. Car. App. (npr) 05.91, 23.60, 27.42* 
Hair Coloring Kits, see “Traffic Exec. Assn.—E. Rs.,” etc. 
Harper, Dudley, Ext.—Points in Ky., Subs 3, 14 (npr-?) 28.22 
Hearin Tank Lines, Inc. Ext.—East Point, Ga. (npr) 26.40, 26.74, 27.31* 
Heart of Texas Transp. Co. Inc. Com. Car. App. 
02.10, 18.31, 18.33, 18.35, 20.03, 24.01, 24.70, 27.51° 
Heaters, see “Automobile” 
Herman Bros. Inc. Ext.—Urea (embraced in H. N. Dahlsten Ext.—Same) 
(npr) 27.31°* 
Hides & Related Articles—Okla. to Wis. (I & S M-14246) 55.81, 67.27 
Hose, see “Garden” 
Houck Transport Co. Ext.—S. Dak., Mont., Subs 31, 36 24.10, 24.65, 27.32* 
Household Goods Carriers’ Bur. Agent, see “Tabulating Machines,” etc. 
Howard Term. Frt. Fwdr. App. (npr) 02.06, 29.91* 
—Pur.—Vernon Woods (npr-?) 87.11* 
Howell Trucking Co. Inc. Ext.—Secaucus (N. J.) 05.23, 21.02, 27.41* 
Hutchins, F. G., Com. Car. Grandfather App. (npr) 20.40, 27.31° 


Increased Ratings on Games or Toys via Frt. Fwdrs. (I & S 7432) 60.01, 66.96, 74.10 
Inland Water Carriers’ Frt. Assn.—Agreement (Sec. 5a App. 8) (npr-?) 51.73 
Installation of Block Signal or Other Systems Intended to Promote Safety 
of R. Operation, see “Baltimore & O. R. Co., No. 28750” 
Interchange, see “Lease” 
Interstate Exp. Inc. Ext.—Schilling, Mont. 05.22, 18.33, 21.60, 24.038, 27.41° 
Investigation of Power Brakes & Appliances for Operating Power Brake 
Systems (No. 13528) (npr-?) 46.11 
Iron & Steel Articles—Sharon, Pa. to Fla. & S. Car. (I & S M-14211) 55.83, 67.61 


Jackson Truck Line, Inc. Ext.—Maryville (Mo.) 21.50, 27.32* 
J-E-M Transp. Co. Inc. Ext.—Middletown, Conn. (npr-?) 27.31* 
Johnson Mtr. Lines, Inc. Stock, etc. (F. D. 21614) (npr-?) 33.53* 
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Jones, E. D., Cont. Car. App. (npr) 04.01, 27.41* 
Junction Boxes—Long Island City to Chicago, Cincinnati & Detroit (I&S 
M-14459) 55.83, 67.61 


Kansas City, K. V. R. Inc. Abandonment, Entire Line (Kans.) (F. D. 

21423) (npr-?) 29.91° 
Kaw Transport Co. Ext.—Formaldehyde (npr-?) 27.31* 
Keal, Curtis, Transport Co. Inc. Ext.—Evansville, Ind. (embraced in 

Dealers Transit, Inc. Ext.—Same) (npr); Winona, Minn. (npr-?) 

Subs 39, 38 27.31* 
Kearns, J., Transport Ltd. Com. Car. App. (npr) 20.08, 22.06, 27.31* 
Kendrick Cartage Co. Ext.—Ky. (npr-?) 27.41* 
Kenison Trucking, Inc. Ext.—Dry Fertilizers (npr-?) 27.41° 
Keystone Mtr. Exp. Inc.—Investigation of Operations (npr-?) 27.32° 
Kreider Truck Service, Inc. Ext.—Corn Products from & to Granite City, 

Ill. (npr-?) 27.32° 

Ext.—St. Louis, Mo. (npr-?) 27.31* 


Lease & Interchange of Vehicles by Mtr. Carriers (Ex Parte MC-43) 41.23 
Lee Way Mtr. Frt. Inc. Note (F. D. 21715) (npr-?) 33.13%, 33.45* 
Lehigh V. R. Co. (BS-Ap. 14880) (Modifications of Systems or Devices) 46.32 
Liquefied Petroleum Gas—Can. to WTL (No. 33153) 62.02, 67.52, 70.26, 71.61 
Livestock Cartage, Inc. Cont. Car. App. (npr-?) 27.41° 
Livestock Feed & Hay, Minn., Mont., N. Dak. & S. Dak. to Mont. & N. Dak., 
see “Fallon, J. F.” 
Lubricating Oil & Grease—La. & Ark. to East (I & S 7363) 67.52 


M & H Produce Co. Inc. Com. Car. Grandfather App. 20.40, 23.40, 27.31° 
Machines, see “Tabulating” 
Major, Hugh, Ext.—Water Pipe (npr-?) 27.41* 
Marquette Cement Mfg. Co. v. Chicago & N. W. Ry. Co. (No. 33340) 67.64, 74.10 
Marquis, Max, Com. Car. Grandfather App. (embraced in M & H Produce 
Co. Inc., Same) 27.32° 
Matlack, EB. B., Inc. Ext.—Ill. (npr-?) 27.31* 
Ext.—Sand (npr) 18.30, 21.22, 21.54, 26.74, 27.31* 
Matoba, Bill, Trucking Co. Inc. Ext.—Bananas (npr) 23.62, 26.71, 27.32° 
McBride’s Exp. Inc. (npr-?) 28.23 
McCurdy, L. W. & M. J., Ext.—Lock Haven, Pa. (npr-7?) 27.31° 
McWilliams, B. E., dba Tri-City Exp. (npr-?) 04.92, 27.32* 
Messick, H., Inc. (npr-?) 20.22 
Middlewest Mtr. Frt. Bur. v. Midland Fwdg. Corp. (No. 33169) 55.26, 66.0 
Minnesota-Wis. Truck Lines, Inc.—Pur.—D. C. Martin (npr-7?) 87.13* 
Modifications of Systems or Devices, etc., see “Lehigh V. R. Co. BS-Ap. 
14880” 
Momsen, K. E., Ext.—Urea (embraced in H. N. Dahlsten Ext.—Same) 
(npr) 27.31* 
Moshassuck V. R. Co.—Abandonment (Por.)—Providence County, R. I. 
(F. D. 21599) (npr-?) 29.45, 29.91* 
Mushroom Transp. Co. Inc.—Control—Smith & Howell Film Service, Inc. 
81.73%, 83.02, 83.40, 85.33, 85.34 


National Trailer Convoy, Inc. Ext.—Corona, Calif. 18.57, 21.40, 21.43, 24.13, 27.32* 
Ext.—Oregon 21.43, 24.01, 24.51, 27.32* 
New Eng. Mtr. Rate Bur. Inc. (RR. Or. MC-482) (Silverware—Class. 
Ratings—New Eng. Terr.) (npr-?) 53.82 
New Mexico Van Lines, Inc. (npr-?) 27.32* 
New York C. R. Co., Annulment of Embargo (npr-?) 41.19 
Nolte, M. R. & M. D., Ext.—Gypsum Products (npr) 24.76, 27.32* 
Northern Lines Committee, see “Fallon, J. F.” 
Northern Pac. Ry. Co. Equipment Trust Ctfes. (F. D. 21696) (npr-?) 33.12* 
Northern Pac. Transport Co. Ext.—Basin City, Wash. Area (Franklin 
County) (npr) 26.71, 27.32° 
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Official—Southern Divisions. In Matter of Divisions of Joint Rates bet. 

Off. & Southern Terrs. (No. 29885) (npr-7?) 54.78 
Oglebay Norton Co. v. Chesapeake & O. Ry. Co. (No. 33619) 

15.96, 56.33, 56.39, 60.10, 70.10 

Oil Field Haulers Assn. Inc.—Agreement (Sec. 5a App. 35) 51.29 
Oil, see “Lubricating” 
Olympia Ski Tours, Inc. Ext.—Long Island, N. Y. (npr) 21.02, 24.10, 27.71* 
O’Shea, John, Inc.—Pur.—E. A. & J. P. O’Donnell (npr-7) 87.17* 


Passenger Fares—New York, N. H. & H. R. Co. (No. 33332) 41.10, 69.21 
Peake Transport Service, Inc. Ext.—Cyril, Okla. (npr) 24.18, 26.71, 27.82* 
Peoples Exp. Co., see “Wearing Apparel” 
Petroleum, see “Liquefied” 
Pitch, see “Asphalt” 
Plastic Games or Toys—Philadelphia, Pa. to New York, N. Y. (I & S 
M-14465) 16.23, 67.96 
Plastic Materials—Texas to Chicago, Ill. (I & 8S M-14483) 655.81, 64.03, 64.11, 67.56 
Poole, Walter, Ext.—Ludington, Mich. (npr-7?) 27.31° 
Porter, F. M. & Frances (npr-?) 27.31° 
Powder, see “Compounds” 
Power Brakes & Appliances, see “Investigation of” 
Preserved, see “Canned” 
Produce Fwdg. Inc. Ext.—Bananas (embraced in Bill Matoba Trucking 
Co. Inc. Ext.—Same) (npr) 
Products, see “Grain” 
Pulver, F. H., Ext.—Tractors (npr-?) 


Queen City Coach Co.—Pur. (Por.)—Valley Coaches Inc. (npr-?) 
Quinn Frt. Lines, Inc.—Control & Merger—Eastern Frt. Line, Inc. (npr-?) 


Railway Exp. Agency, Inc. (npr-7?) 
—Notes (F. D. 20812) (npr-?) 

Rates, Released, see “Fallon, J. F.,” “New Eng. Mtr. Rate Bur. Inc.,” 
“Peoples Exp. Co.,” “Tabulating Machines,” etc., “Traffic Exec. 
Assn.-E, Rs.,” etc. 

Rates, see “Alabama,” “Basis,” “Utah” 

Ratings, see “Increased” 

Resin, see “Asphalt” 

Ringle Exp. Inc. Ext.—Laminated Timbers (npr-7?) 27.32° 

Ext.—Lisbon Falls, Maine (npr-7?) 27.31°* 

Ringsby Truck Lines, Inc. Ext.—Acids, etc. (embraced in Consolidated 

Freightways Corp. of Del. Ext.—Same) (npr-?) 27.31* 
Ext.—Culbertson (npr-?) 27.31° 

Rivers, F. M., Com. Car. App. (npr) 20.08, 27.31° 

Ross, R. Y.—Pur.—aA. J. Barth (npr-7?) 87.13* 

Rubber—Sarnia, Ont. to Conn., Mass., Mo. & R. I. (No. 33398) 

15.32, 55.70, 55.81, 55.83, 64.10, 67.56 

Rubber, see “Crude” 

Rulemaking, Notice of Proposed, see “Qualifications & Max. Hours of 
Service of Employees,” etc., “Regulations Governing Transp. of 
Explosives,” etc., “Regulations for Transp. of Explosives,” etc. 


Schenectady Transp. Corp. Ext.—lInterstate Operations (npr-?) 27.22¢ 
Schilli, B. R., Ext.—Cairo & Mounds, Ill. (npr-7?) 27.41* 
Sec. 5a Apps., see “Great Lakes Frt. Bur. Inc.,” “Inland Water Carriers’ 
Frt. Assn.,” “Oil Field Haulers Assn. Inc.” 
Service Transport Co. Ext.—Kelsey-Hayes Plant Site (npr) 23.71, 27.82° 
Shaw, Willis, Frozen Exp. Inc. Ext.—Ark. (npr) 21.42, 27.31° 
Ext.—Frozen Foods (npr-?) 27.31°* 
Shipley, H. R. & Sons, Inc. Ext.—Del. (npr-7?) 27.31°* 
Short, R. E., Inc.—Control & Merger—Merchants Mtr. Frt. Inc. 
32.90, 32.91, 82.12, 82.18, 84.30, 87.17* 
—Securities & Assumption of Obligations (F. D. 21531) (embraced in 
Same—Control & Merger—Merchants Mtr. Frt. Inc.) $3.54* 
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Silverware—Class. Ratings—New Eng. Terr., see “New Eng. Mtr. Rate 


Bur.” 
Sites Silver Wheel Freightlines, Inc.—Control—Wright Truck Line Co. 
(npr-?) 81.73* 
Southampton Hauling Co., see “Tarantola, C. A.” 
Southern Mtr. Carriers—Agreement (Sec. 5a App. 46) (npr-?) 51.29 


Southern Pac. Co.—Abandonment bet. Tucumcari & French, N. Mex.; & 
bet. Winkelman & Christmas, Ariz. (F. D. 21591, 21580) (npr-7?) 

29.45, 29.91* 
—Partial Discontinuance of Passenger Trains bet. Los Angeles & 
Sacramento; Oakland & Sacramento; & San Francisco & San Jose, 


Calif. (F. D. 20503) 02.00, 29.08, 29.11, 29.23, 29.30, 29.31, 29.32, 29.45 
Southern Tank Lines, Inc. Ext.—Silicate of Soda (embraced in Stillpass 

Transit Co. Inc. Ext.—Same) (npr) 27.32* 

Ext.—St. Louis, Mo. (npr-7?) 27.32* 


Southwest Frt. Lines, Inc. Ext.—Gypsum & Gypsum Products 13.70, 24.10, 27.31* 
Spring Assemblies from Chicago, Ill. to St. Louis, Mo. (I & S M-13714) 
55.83, 62.03, 63.04, 64.11, 67.76 


Star Transfer Co. Ext.—Beams, Decking & Paint (npr-7?) 27.31° 
Steel, see “Iron” 
Stella Trucking, Inc. Cont. Car. App. (npr) 21.54, 24.09, 27.41* 


Stillpass Transit Co. Inc., Subs 126, 128, 129, 130, 131, 132 (8-11-61), 
Caustic Soda in Bulk, Dry or Liquid; Clarksville, Ind.; New Eng.; 


Southern States; Columbus, Ohio; Liquid Toilet Preps. 27.31* 
Ext.—Dry Commodities (npr) 21.54, 24.60, 27.31* 
Ext.—Silicate of Soda (npr) 20.30, 21.72, 24.15, 27.31° 

Subler, Carl, Trucking, Inc. Ext.—Midwestern States (npr-?) 27.31° 
Sykes Transport Co. Ext.—Laminated Timbers (npr-?) 27.32* 
Tabulating Machines & Related Articles & Parts—Household Goods 

Carriers’ Bur., Agent (RR. Or. MC-484) (npr-?) 53.82 

Tarantola, C. A. (Reentitled Southampton Hauling Co.) Ext.—Radioactive 
Materials (npr-?) 27.31° 
Taylor Heavy Hauling, Inc. Ext.—Pipe, etc. (npr) 14.0, 24.01, 27.32* 
Texas & N. O. R. Co.—Abandonment bet. Hempstead & Brenham, Texas 
(F. D. 21573) (npr-?) 29.45, 29.91* 
Textile Mtr. Frt. Inc. Ext.—Foodstuffs (npr-?) 27.31* 
Tompkins Mtr. Lines, Inc. Ext.—Evansville, Ind. (npr) 14.21, 26.74, 27.32* 


Toys, see “Increased,” “Plastic” 
Traffic Exec. Assn.—E. Rs., Southern Class. Com., Western Class. Com. & 
Ill. Frt. Assn. (Hair Coloring Kits) (RR. Or. 1113 (Amend 6)) 


(npr-?) 53.82 
Transcontinental Bus Sys. Inc. Ext.—El Paso, Texas & Santa Fe, N. Mex. 
(npr) 24.01, 25.00, 27.22* 


Transit Freeze Corp., see “Whittaker, W. W.” 


Union Pac. R. Co. Acquisition & Operation, Bonner Springs, Kans. (F. D. 
21647) (embraced in Kansas City, K. V. R. Inc. Abandonment, 


Entire Line (Kans.)) (F. D. 21423) 27.11° 

United Shipping Co.—Control—Advance Exp. Inc. (npr-?) 81.73*, 85.01 
United Van Lines, Inc. Notes (F. D. 21579) (npr-?) 33.31* 
—Notes (F. D. 21680) (npr-?) 33.13* 
Utah Intrastate Frt. Rates & Charges (Nos. 31484, 32253) (npr-?) 75.09 


Vance Trucking Co. Inc.—Pur. (Por.)—Northern Neck Transfer, Inc. 


23.60, 82.82, 83.10, 83.28, 83.42, 84.25, 87.27* 
Vehicles, see “Lease” 


Virginia Frt. Lines (npr-?) 20.22 





Ward, Don, Inc. Ext.—Cement, etc. (npr-?) 27.31* 
Watkins Mtr. Lines, Inc. Com. Car. Grandfather App. (npr) 20.40, 21.02, 27.31* 
Wearing Apparel—Peoples Exp. Co. (RR. App. MC-697) (npr-?) 53.82 
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Western Mtr. Tariff Bur. Inc.—Agreement (Sec. 5a App. 70) (npr-7?) 51.29 
v. Matson Navigation Co. 04.53, 16.10, 28.36 
Western Pac. R. Co., Abandonment in Butte County, Calif. (F. D. 21609) 
(npr-?) 29.45, 29.91* 
—Acquisition & Operation in Butte County, Calif. (F. D. 21610) (em- 
braced in Same, Abandonment in Butte County, Calif.) (mpr-?) 27.11* 
Whittaker, W. W., Com. Car. Grandfather App. (npr) 20.40, 20.41, 27.31* 
Williams Transfer, Inc.—Investigation & Revocation of Ctfes. (npr-?) 28.36 
Wilson Stor. & Transfer Co. Ext.—Marmarth, N. Dak. (embraced in 
Barber Transp. Co.—Pur. (Por.)—Same 27.31° 
Worster Mtr. Lines, Inc. Ext.—Charleston, W. Va. (npr-?) 27.32° 
—Pur.—E. T. Howell & Son, Inc. (npr-?) 87.13* 


Yosemite Park & Curry Co. Stock (F. D. 21714) (npr-?) 33.70* 
Younger Bros. Inc. Ext.—Baton Rouge, La. (npr) 02.22, 26.74, 27.31* 





List of New Members * 


Harry N. Babcock, Assistant to General Counsel, The Chesapeake and Ohio Railway 
Company, 1500 First National Bank Building, Richmond 10, Virginia 


Robert C. Bechtell, 230 Judson Street, South, Salem, Oregon 
John H. Blanshan, Attorney at Law, 3% West Main Street, Marshalltown, lowa 


Donald C. Bradham, Traffic Manager, South Carolina State Ports Authority, Post 
Office Box 827, Charleston, South Carolina 


me ¥ : Cobert, Dow, Lohnes & Albertson, 600 Munsey Building, Washington 4, 


William L. Cole, Attorney at Law, 126 Post Street, Suite 600, San Francisco 8, 
California 


Joseph D. Cunliffe, 222 North Goodhope, San Pedro, California 
Leslie Duvall, Attorney at Law, 1126 Fidelity Building, Indianapolis 4, Indiana 


Vincent E. Gallagher, Traffic Manager, The Norwich Pharmacal Company, 13 
Eaton Avenue, Norwich, New York 


Howard T. Gillis, General Counsel, The Adley Express Company, 216 Crown Street, 
New Haven 10, Connecticut 


Chester H. Gourley, Traffic Manager, Massachusetts Port Authority, 141 Milk 
Street, Boston 9, Massachusetts 


James A. Hagen, Office Assistant to Vice President, Traffic, Missouri Pacific Railroad 
Company, 1701 Missouri Pacific Building, St. Louis 3, Missouri 


Charles O. Ham, Jr., 1733 N. W. 29th Street, Oklahoma City 6, Oklahoma 
Frederick Wilson Hoefler, 309 Harvard Avenue, Anchorage, Alaska 

Louis H. Kurrelmeyer, 320 Park Avenue, New York 22, New York 

Neil M. Laughlin, Attorney at Law, 704 Trust Building, Newark, Ohio 
Herbert B. Mutter, Attorney at Law, 733 Title Building, Baltimore 2, Maryland 


Harry E. Rockwood, General Traffic Manager, General Mills, Inc., Sperry Operations, 
730 Welch Road, Palo Alto, California 


H. Francis Stewart, Watkins, McGugin & Stewart, 605 Commerce Union Bank Build- 
ing, Nashville 3, Tennessee 


J. Howard Thompson, Traffic Manager, Ashcraft-Wilkinson Company, 601 Trust 
Company of Georgia Building, Atlanta 3, Georgia 


Harold B. Vikoren, Attorney, Reading Company, 415 Reading Terminal, Philadelphia 
7, Pennsylvania 


* Elected to membership October, 1961. 
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Meetings of Regional Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhode Island 
District No. 1 Chapter (Boston) 


Herman Matthei, President, General Counsel, The New England 
Motor Rate Bureau, Inc., 125 Lincoln Street, Boston 11, Massachusetts. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
District 2—Connecticut, New York and New jersey 
Metropolitan New York Chapter 


A. Robert Bamonté, Chairman, Assistant Manager, Commerce 
Bureau, New York Central System, 466 Lexington Avenue, New York 
17, New York. 

Meets: Monthly at Traffic Club of New York, Sixth Floor, Grand 
Central Terminal Building, 15 Vanderbilt Avenue, New York, New 
York, third Tuesday of each month, 6:30 p. m., except June, July and 
August. Out-of-town members are cordially invited to attend meetings. 


District 3—Pennsylvania (eastern half), Maryland, Delaware and District of Columbia 
Greater Philadelphia District Chapter 


Mrs. Adele A. Konefal, Chairman, Traffic Manager, Frank H. Fleer 
Corporation, 10th & Somerville Avenue, Philadelphia 41, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 p. m., in the Benjamin Franklin Hotel, Traffic Club 
Quarters, Ninth and Chestnut Streets, Philadelphia 5, Pennsylvania. 
Out-of-town members are cordially invited. 


Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Baltimore Chapter 


Karl J. Grimm, Chairman, Transportation Director, Baltimore Asso- 
ciation of Commerce, Room 302, 22 Light Street, Baltimore 2, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 p. m., Association of Commerce Building, 22 Light Street, 
Baltimore, Maryland. Out-of-town members are cordially wmvited. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice president of the district, organize and maintain district 
and local c 7s which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and bylaws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
Laon = of December, 1939, Journal.) (Dues have been raised to $2.00 per 
member. 
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District of Columbia Chapter 


Harry C. Ames, Jr., Chairman, Attorney at Law, Transportation 
Building, Suite 529, Washington 6, D. C. 

Meets bimonthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


District 4—Pennsylvania (western half), Ohio and West Virginia 


Pittsburgh Chapter 


Frank Crnic, Jr., Chairman, Traffic Manager, Lightning Express, 
Inc., 2701 Railroad Street, Pittsburgh 22, Pennsylvania. 
Meets: At call of Chairman. 


Akron Chapter 


Professor Newton Morton, Chairman, 1550 Bridge View Circle, 
Cuyahoga Falls, Ohio. 

Meets: Bimonthly, third Wednesday of alternate months, except 
July and August. 


Cleveland Chapter 


James F’. Nolan, President, Vice President, Wolverine Express, Inc., 
1901 Train Avenue, Cleveland 13, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


District 5—Virginia, North Carolina and South Carolina 
Richmond Chapter 


Donal L. Turkal, President, Assistant General Attorney, Law De- 
partment, Seaboard Air Line Railroad Company, 3600 West Broad 
Street, Richmond 13, Virginia. 


Carolina Chapter 


W. L. Murph, Jr., Chairman, Manager, Cannon Mills Traffic De- 
partment, 101 West First Street, Kannapolis, North Carolina. 


District 6—Georgia, Alabama and Florida 


Atlanta Chapter 


William C. Brown, Jr., Chairman, Southern Motor Carriers Rate 
Conference, 1307 Peachtree Street, N. E., Atlanta 9, Georgia. 


Alabama Chapter 


Carl F. Fischer, III, Chairman, Traffic Manager, Malone Freight 
Lines, Inc., P. O. Box 392, Birmingham, Alabama. 
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District 7—Kentucky, Tennessee and Mississippi 
Louisville Chapter 


C. Yeager DuPont, Chairman, Vice President, Huber and Huber 
Motor Express, Inc., 970 South 8th Street, Louisville 3, Kentucky. 
Meets: January, April, July and September on notification. 


District 8—Michigan, Indiana and Illinois 
Chicago Regional Chapter 


Thomas I. Megan, General Chairman, Chicago, Rock Island and 
Pacific Railroad Company, 139 West Van Buren Street, Room 1025, 
Chicago 5, Illinois. 

Meets: 12:15 p. m., second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


District 9—Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 


Richard E. Johnson, President, Sales Representative, Consolidated 
Freightways, 2520 Broadway, N. E., Minneapolis 13, Minnesota. 

Meets: 6:00 p. m., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Wisconsin Chapter 


Francis P. Daleiden, Chairman, Traffic Manager, Square D Com- 
pany, 4041 North Richards Street, Milwaukee 12, Wisconsin. 

Meets: Third Tuesday of each month, September through June, 
usually at the Westward Ho Restaurant, 4929 West Greenfield Avenue, 
Milwaukee, Wisconsin. Dinner at 6:30 p.m. Members of other Chapters 
are cordially invited. 


District 10—lowa, Missouri, Nebraska and Kansas 
Kansas City, Missouri, Chapter 


Harold M. Sandhaus, President, 1295 West 71st Terrace, Kansas 
City 14, Missouri. 

Meets 6:30 p. m., on the first Wednesday during February, June, 
September, November and December at the Advertising & Sales Execu- 
tives Club, 913 Baltimore, Kansas City, Missouri. April meeting at 
St. Joseph, Missouri. Out-of-town members are cordially imvited to 
attend these meetings. 


St. Louis Chapter 


Theodore R. Schneider, Chairman, General Attorney, Springmeier 
Shipping Company, Inc., 1123 Hadley Street, St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 p. m. except July and 
August at Miss Hulling’s, 1105 Locust Street. Out-of-town members 
are cordially invited to attend the luncheon meeting. 
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District 11—Arkansas, Oklahoma and Louisiana 
Oklahoma Chapter 
William W. Blackledge, Chairman, Department of Commerce & 
Industry, Box 3327, State Capitol Station, Oklahoma City, Oklahoma. 
District 12—Texas 
Amarillo Chapter 
Paul L. Mills, Chairman, Traffic Manager, Producers Grain Corpo- 
ration, Post Office Box 111, Amarillo, Texas. 
Sabine Area Chapter 
John H. Benckenstein, President, Attorney, Post Office Box 551, 
Suite 915, Goodhue Building, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 p. m., Sea Castle 
Restaurant, Beaumont, Texas. 
North Texas Chapter 
W. O. Lowe, Chairman, Vice President—Traffic, Texas Shippers 
Association, Inc., 5223 North Westmoreland, Dallas 7, Texas. 
Dinner meetings at the Crossroad Restaurant (midway between 


Dallas and Fort Worth), third Tuesday in February, May, September 
and November. 


South Texas Chapter 
G. B. Perry, Chairman, General Manager, Houston Port Bureau, 


Inc., Post Office Box 2514, Houston 1, Texas. 

Meets: Thursday following third Tuesday, March, June, September 
and November, usually at the Houston Chamber of Commerce, Houston, 
Texas. 

District 13—-Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Gerald A. L’Heureux, Chairman, 1112 Forest Street, Denver 20, 
Colorado. 

Meets: Third Tuesday of each month at 12:15 p. m., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District 14—Montana, Idaho and Utah (No chapters at present) 
District 15—Washington and Oregon 
Puget Sound Chapter 

Robert G. Gleason, Chairman, Richfield Oil Corporation, 2326-6th 
Avenue, Seattle, Washington. 

Meetings are held on third Wednesday of each month at the 
Wilsonian Hotel, East 47th and University Way, Seattle, Washington, 
at 6:00 p.m. Members of other Chapters are cordially invited to attend. 

Portland, Oregon, Chapter 

William L. Bush, Chairman, Traffic Representative, Standard Oil 
Company of California, P. O. Box 950, Portland 7, Oregon. 

Meets: Second Tuesday of each month for lunch, except summer 
vacation months. Out-of-town members are cordially invited. 
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District 16—California, Nevada and Arizona 
San Francisco Region Chapter 


Gustav E. Lowe, Chairman, Manager, Rates, Kaiser Aluminum & 
Chemical Corporation, Kaiser Center, 300 Lakeside Drive, Oakland 12, 
California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 


Southern California Chapter 


Robert LeRoy McCue, Chairman, Transportation Analyst, Richfield 
Oil Corporation, 645 Mariposa Avenue, Los Angeles 5, California. 

Meetings held the first Thursday of each month at 12:00 Noon, 
Taix French Restaurant, 321 East Commercial, Los Angeles. Out-of- 
town members are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Aspects of Regulation Based on Regulatory Experience in the United States. 
Reprint of paper delivered by the Honorable Howard Freas, as Chairman 
of the Interstate Commerce Commission, to the Hi Authority, European 
Coal and Steel Community, Luxembourg, on October 10, 1958 

* Code of Ethics for I. C. C. Practitioners 

Consolidated Current Index to I. C. C. Decisions contains an Index to all 
a C. Decisions (printed and unprinted) from January 1951 through 
January 1955 

1955 Supplement » Consolidated Current Index to I. C. C. Decisions. Contains 
Index to all I. C. C. Decisions (printed and unprinted), from February 
1955 through January 1956 

Fair Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by Clyde B. Aitchison. In this book, 
a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly applicable in determining the reasonable level of carrier charges 

* Manual of Practice and Procedure before the I. C. C. prepared by C. R. 
Hillyer, F, C. Hillyer and Walter McFarland 

* Outline of Study Course in Practice and Procedure before the Interstate 
Commerce Commission. Third and Revised Edition, 1959. Original Text 
Eichorn by Warren H. Wagner. 1959 Revision prepared by Robert B. 

inhorn 

Research in Transportation—Sources and Procedure, Kenneth U. Flood. 
This manual, published March 1960, consists of two parts. Part I, De- 
scription and Evaluation of yy of Information, containing ten sec- 
tions: The Laws and Regulations; |. C. C. Reported Decisions; eporting 
of Court Decisions; Digests; Legal Encyclopedias; Citators; Miscellane- 
ous Reference Publications; Periodical Literature and Miscellaneous 
Sources of Information. Part II, Research Procedure is comprised of two 
sections: Methods of Searching for Transportation Information, and 
Examples of Research Procedure 

*Selected Reading List of Books Helpful in the Brame of the Principal Laws 
Within the Jurisdiction of the Interstate Commerce Commission. 1957 





Revised Edition with 48-page Special Bibliography. Prepared by Specialists 

in Education, Transportation Law, I. C. C. Practice and Procedure 
Supreme Court Decisions Important to the I. C. C. and Abstracts of 39 Im- 

ortant Decisions Since 1939 [1939-1950]. Mang ne May 1951). This 


of the su 
[1939-19 

1955 ane mace to Abstracts of Supreme Court Decisions, W. = 
This Supplement, brings 2 to date the original book of bstracts. 
It covers the period 1953 through June 1956 


* Companion Works. 
Pamphlets Temporarily Out of Print 


Cost and Value of Service in Ratemaking for Common Carriers. 
Relief from 4th Section of the Interstate Commerce Act. 


Interstate Commerce Commission—Organization, i of Work and Func- 
tioning of Major Activities: Chart, as of January 1, 1959. 
Pamphlet (companion work to chart). 
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ESSAY AWARD 


The Topic Selected Is: 
WHAT. LIMITATIONS, IF ANY, SHOULD THERE BE 
ON THE POWER OF COMMON CARRIERS TO 


PUBLISH RATES TO MEET INTERMODAL COMPE- 


TITION, INTRAMODAL COMPETITION, OR ANY 
OTHER COMPETITION? — 


DEADLINE FOR SUBMISSION OF MANUSCRIPTS Is 
= FEBRUARY 1, 1962 





